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DELIVERY AND ACCEPTANCE OF DEEDS IN WISCONSIN 


The creation, transfer, and extinction of rights and duties or, 
in other words, the creation of new legal relations is a legal con- 
sequence of the existence of certain facts. The creation of a con- 
tract, for instance, is the legal consequence of the existence of 
facts such as, and including, an offer and an acceptance. The facts 
necessary to produce a_given legal consequence may be either 
‘events’ or ‘acts’! ‘Events’ as here used includes all operative 
facts other than the acts of the parties to the resulting legal re- 
lation. ‘Acts’ applies only to the acts of parties. Acts in the 
sense indicated may occur in contemplation of the ensuing legal 
relation’, or they may not. If they do, the act is called for want of 
better terminology, a ‘legal act’.® 





‘Holland, Jurisprudence, 12th ed., p. 107. 

2It may be that when fully analyzed, it will be found that it is not 
necessary that the legal consequence be actually contemplated. Thus 
‘offer’ and ‘acceptance’ are clearly legal acts resulting in contracts. 
But it is said that, “It is fundamental in the law of contracts that a per- 
son is bound not by his real but by his manifested intention, i. e., by his 
intention as manifested to the other party.” Cook, Agency by Estoppel, 
5 Col. L. R. 36, 40. See also Holland, Jurisprudence, 12th ed., pp. 
262-63. This view seems, however to err in the other extreme in tak- 
ing too little account of the point of view of the actor. While the state- 
ment in the text, unqualified, emphasizes too much the internal standard 
of the actor, the statement quoted over-emphasizes the external standard 
of the other party to the transaction. A more accurate statement would 
seem to be “the act as legally effective will be determined . . . by 
that expression of it which results, to the other party in the transaction, 
as the consequence reasonably to have been anticipated under all the cir- 
cumstances, of the volition of the actor.” Wigmore, Evidence, Sec. 2413. 
See also Ashley, Contracts, p. 132, n. 2. 

* Wigmore, Evidence, secs. 2401, 2041 n. 1, 2404; Holland, Jurispru- 
dence, 12th ed., pp. 117-119; Markby, Elements of Law, 6th ed., sec. 
235; Salmond, Jurisprudence, 6th ed., sec. 121. 
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To produce a given legal consequence, all of the facts necessary 
to produce such consequence must come into existence. The exist- 
ence of less than all is immaterial so far as the particular con- 
sequence is concerned. An offer unaccepted does not produce a 
contract. It may be that both offer and acceptance are insufficient, 
as where they are required to be made in a particular form, and 
are not so made. 

If, among the facts necessary to produce a given legal con- 
sequence, is included a legal act, that, too, must be complete. In 
the words of Professor Wigmore, it must have finality. ‘‘The act 
must be final in its utterance. It does not come into existence un- 
til the whole has been uttered.’’* 

Not unusually this final utterance is found in an expression of 
will that the act shall have its legal effect. __ Especially is this true 
where the act involves any considerable preparatory stage. In such 
eases this expression may be given express recognition as a distinct 
part of the legal act. Thus, in the execution of a deed, it is called 
the ‘delivery’ of the deed, in the execution of a will, the ‘publica- 
tion’ of the will. 

Where a legal act is of such a nature that no appreciable pre- 
paratory stage is required in its performance, this expression of 
finality is less definite. Thus, in a declaration of trust, which is 
not required by law to be made in writing, a mere statement, ‘‘I 
hereby declare myself trustee’? marks the complete act. No final 
stage such as delivery or publication can be pointed out. But it 
is equally true in this case, as in the execution of a deed or a will, 
that the act of declaration must be complete before it can have any 
legal effect. 

Since the expression of finality marking the completion of the 
legal act is but an expression of intention that it shall have its 
legal effect, any form of expression, sufficiently indicating that in- 
tention, presumptively should be sufficient. It can, in the nature 
of things, rarely be in writing however. A writing is ordinarily 
but a part of the inchoate stage preceding consummation of a legal 
act. The writing, signing, and sealing of a deed of land evinces 
no intention contained in the deed itself that title shall be trans- 
ferred by it. Hence that expression must come from outside the 
deed. But, except insofar as rules of positive law require the 
expression in a particular form, any act, or spoken word adequately 
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expressing the intention that the deed should have legal effect, 
should be effective. 

Does any rule of law require that expression in a particular 
form? Must a negotiable instrument be ‘delivered’, a will be 
‘published’ in a prescribed manner? In particular are there any 
restrictions regulating the form of ‘delivery’ of a deed of land? 


The answer to this last question will be attempted in this article! 


The very term ‘delivery’ implies something of form. It suggests, 
at least, a physical act, a manual tradition. To what extent is this 
implication justified by the present condition of the law? 

It will be seen on examination of the law that it is no longer 
justified to the extent that it once was, but it is not without justi- 
fication even now. This is due, in part, to the fact that the law 
of delivery retains an element of formalism carried over from a 
stage in the development of the law when formalism was a dom- 
inant characteristic.5 

It is interesting, in this respect, to compare the transfer of title 
by deed, and by declaration of trust. In Wisconsin the legal title 
to land may be transferred not only by deed but by declaration 
of trust. A duly executed declaration of trust which entitles the 
beneficiary to the possession of land, and the receipt of the rents 
and profits, is equally effective with a deed, to transfer to the bene- 
ficiary the legal title to such land. Such declaration, under the 
Wisconsin statutes, must be in writing.’ Need such writing be 
delivered ? 

No such requirement has ever been asserted with respect to 
written declarations of trust. The declaration of trust, it is con- 
ceded, must be fully executed.* Doubtless this means something 
more than the mere writing of the declaration. It would hardly 
be contended that the mere sitting down by one alone in his office 
and there writing out, in form, a complete declaration of trust 
would have any legal effect. Even though the writer intended at 
the time that it should have such effect, it seems that it would not. 
To have legal effect, that intent must be expressed. It must, it 
would seem, be communicated to another. ® 





* Wigmore, Evidence, secs. 2405, 2406. 

* Wis. St. of 1919, sec. 2073; Schumacher v. Draeger, 187 Wis. 618, 119 
N. 'W. 306. 

* Wis. St. of 1919, sec. 2302. 

*See Pomeroy, Equity Jurisprudence, 3d ed., sec. 997. 

*See, however, 39 Cyc. 56, where it is said “memoranda showing the 
existence of a trust and found among the effects of the settlor or trustee 
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expressing the intention that the deed should have legal effect, 
should be effective. 
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be contended that the mere sitting down by one alone in his office 
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* Wigmore, Evidence, secs. 2405, 2406. 

* Wis. St. of 1919, sec. 2073; Schumacher v. Draeger, 137 Wis. 618, 119 
N. 'W. 305. 

* Wis. St. of 1919, sec. 2302. 

*See Pomeroy, Equity Jurisprudence, 3d ed., sec. 997. 

*See, however, 39 Cyc. 56, where it is said “memoranda showing the 
existence of a trust and found among the effects of the settlor or trustee 
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But nowhere does one find it held that this must be done in a pre- 
scribed manner. In part, this is probably due to the fact that a 
declaration of trust in writing, in which the declarant becomes 
the trustee, is comparatively rare. Usually the trust is created 
through the medium of a transfer to a third person by a deed 
duly ‘‘delivered’’ or by a will duly ‘‘published’’. In part it is 
also due to the fact that declarations of trust have escaped the form- 
alism of deeds both because they are a more recently developed 
legal transaction than are deeds, and because they developed in the 
courts of chancery rather than in the courts of law. 

Yet, while there is complete lack of formalism in the final step 
in a declaration of trust, there are practical considerations that 
can not be ignored. Admitting that the mere writing of a declara- 
tion of trust has no legal effect, and agreeing that, when written, 
it becomes effective through the oral statement to another, by the 
declarant, ‘‘I hereby declare myself trustee through this instru- 
ment of the land described therein,’’ the question arises whether 
or not dangers are incurred thereby, which the statute requiring 
the instrument to be in writing was intended to guard against. 
If a mere oral declaration that the ineffective instrument shall be 
effective, is sufficient to make it effective, is not an avenue to per- 
jured testimony thereby opened? This suggests limitations upon 
this final expression in the interests of the credibility of testimony. 
Is it possible for one secretly to write a declaration of trust of land, 
place it in his desk, and then give it legal effect by saying to the 
named beneficiary, upon meeting him in a distant city, ‘‘I hereby 
declare myself trustee for you through an instrument in my desk 
at home, of the land therein described?’’ If no ceremony is 
requisite to the final step in the act of declaration of trust, why 
should it be material that it was taken at a place remote from the 
physical location of the instrument through which the trust is 





after his death are a sufficient declaration in writing to satisfy the 
statute (of Frauds).” It seems to be conceded, however, that in such 
a case the settlor could at any time defeat the declaration of trust by 
destroying the writing with that intention. Estate of Smith, 144 Pa. St. 
428, 22 Atl. 916, 27 Am. St. Rep. 641. Since a trust can not be revoked 
without a reservation of a power of revocation this seems a concession 
that the trust is not yet created. If not created when the writing was 
made, the only alternative seems to be to hold that it was created when 
the memoranda are found, after the death of the writer has caused the 
property described to pass into the hands of others who have had, in all 
probability, no share in the declaration of trust. 
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declared? Possibly it does not, but it is submitted that the bene- 
fits intended to be secured by the statute of frauds may be lost, in 
part, unless it is held that it does. 

In marked contrast with the declaration of trust, the final step;\ ’ 
the delivery, in the transfer of land by deed, is much emphasized. | 
Perhaps in the one case it is not emphasized sufficiently; in the | 
other, too much. In any event the distinction is marked. 

As stated above, the implication of a physical tradition so far as 
it is still justified is in part due to a survival of mediaeval form- 
alism. This in turn proceeds from two causes. First, an imperfect 
analysis characteristic of primitive jurisprudence which fails to dis- 
tinguish between legal right and physical object. The modern con- 
ception of the legal effect of a transfer of title is that the legal \ 
rights of the transferor are extinguished, and similar legal rights 
are created in the transferee.*° But the primitive conception was 
that a transfer of title required a physical transfer of the physical 
object of the legal right. ‘‘Men do not see how there can be a 
transfer of a right unless that right is embodied in some corporeal 
thing.’’* In a transfer of land, the land, the soil itself, must be 
handed over, there must be livery of seisin.’? The same idea per- 
sists when livery of seisin becomes symbolical, and continues when 
a deed becomes the symbol.?* Second, because of the formal nature 
of proof in early law. Early law occupies itself largely with ex- 
ternals. Will and intent are relatively inconsequential, deed and 
act are of major importance. The use of certain words is neces- 
sary to produce certain effects, as the use of the word ‘heirs’ in the 
creation of a fee no matter how clearly the intent to create a fee 
may otherwise appear. A man is bound by his seal though fixed 
without his consent.'* 

Naturally, as the analysis of the true nature of transfer becomes 
clearer, and formalism surrenders to rationalization, greater flex- 
ibility becomes apparent. It comes to be said, ‘‘that delivery is 





* Ames, Disseisin of Chattels, 3 H. L. R. 313, 315. 

" Pollock and Maitland, History of English Law, 2nd ed., p. 222. 

"Even today in a gift of a chattel personal the chattel must be de- 
livered. Such delivery is not evidence of some other fact as, for in- 
stance, an intention to transfer, “It is one of the facts which constitute 
the proposition that a gift has been made.” Lord Esher in Cochrane v. 
Moore, 25 Q. B. D. 57. 

“Wigmore, Evidence, sec. 2405. 

“Holmes, Common Law, 272. 
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either actual, i. e. by doing something and saying nothing, or else 
verbal, i. e. by saying something and doing nothing, or it may be 
by both.’"> This means that the law has come to recognize the 
delivery of a deed as an expression of intention that it should have 
legal effect, and further, that manual tradition or lack of it is not 


conclusive of that intention, though perhaps evidence of it. 


Accordingly, the handing of a ‘deed’ by a prospective grantor 
to a prospective grantee without intent that it shall have legal ef- 
fect does not constitute a delivery. Thus in Curry v. Colburn** 
where a ‘deed’ was handed to the plaintiff, merely for examina- 
tion and inspection, the court said, ‘‘Counsel for the plaintiff argue 
earnestly that, because the deed was handed by Fairchild to the 
plaintiff, this constituted a full and complete delivery, and that 
evidence was not admissible to show the actual condition then 
existing. No doubt, a great deal of discussion and unnecessary 
refinement may be found in the books, bearing upon this question, 
but the principle must predominate that, to constitute a valid de- 
livery of a deed, the grantor must part with his dominion over it, 
with intent to pass the title.’’ +" 

On the other hand the retention of the deed by the grantor does 
not demonstrate conclusively that no delivery has been made. ** 
‘*These authorities (previously discussed) establish that there is 
no set ritual of delivery; that when a deed is executed, and the 
minds of the parties to it meet, expressly or tacitly, in the purpose 
to give it present effect, the deed is validly delivered ; and that such 
meeting of minds may be gathered from acts or signs, words or 
silence, in multitudinous variety of circumstance.’ Consequently 





“ Sheppard’s Touchstone, 2nd ed., 57. 

**99 Wis. 319, 74 N. W. 778. 

"Tiffany, Real Property, 2nd ed., p. 1742. “No one would contend, 
however, that the handing over of a deed merely for purposes of examin- 
ation, or by mistake supposing it to be another paper, would carry any 
title to the grantee, although there would in both cases be manual tradi- 
tion of the document to the grantee.” ‘Winslow, C. J., in Zoerb v. Paetz, 
137 Wis. 59, 117 N. W. 793. The recording by the supposed grantor of 
a ‘deed’ does not conclusively prove delivery. Smith v. Smith, 116 Wis. 
570, 93 N. W. 452. See also McCourt v. Myers, 8 Wis. 236. Of course if 
possession of am undelivered deed is taken by the named grantee, there 
is no delivery. Tisher v. Beckwith, 30 Wis. 56. 

* Doe d. Garnons v. Knight, 5 Barn. & Cress. 671. 

* Ryan, C. J., in Bogie v. Bogie, 35 Wis. 659, 667. 
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the deed may well be delivered without ever having left the 
grantor’s possession.”° 

There is, therefore, ‘‘no invariable mark of finality for a deed— 
whether it be the act of writing, or of sealing, or of manually de- 
livering, or of publicly recording. Subject to certain usual pre- 
sumptions of conduct, the circumstances of each case must con- 
trol.’’* Among the usual presumptions from conduct are that 
recording a deed?” or handing the same by a named grantor to a 
named grantee constitutes a delivery.2* The possession of a deed 
by a grantee also gives rise to a presumption that it has been 
delivered.2* These presumptions are, of course, presumptions of 
intention, and, because of the ambiguous nature of the conduct 
upon which they are based, they may be rebutted. If, however, 
the grantor knowingly, by word or act, indicates an intention that 
a deed should have legal effect a mental reservation will be inef- 
fectual to prevent it from having such effect.” 

Of course any word or act relied upon as a delivery must ex- 
hibit an unequivocal intention that the deed should have legal, 
effect. A delivery conditioned upon a further act or expression of 
the grantor is no delivery. If the delivery consists in the manual 
tradition of a deed subject to the right of the grantor to recall; 
it is equivocal and is without legal effect.?° 





*” Sargeant v. Solberg, 22 Wis. 132; Butts v. Richards, 152 Wis. 318; 
Zimmerman v. Zimmerman, 165 Wis. 146. 

™ Wigmore, Evidence, sec. 2408. 

= Cooper and others v. Jackson and others, 4 Wis. 537; Jones v. Caird, 
153 Wis. 384. Compare Smith v. Smith, 116 Wis. 570, 93 N. W. 462. 

* Though the presumption arising from even this significant conduct 
may be rebutted as pointed out above, p. 70. 

™“ Chase v. Woodruff, 133 Wis. 555. 

*% Bogie v. Bogie and others, 35 Wis. 659; Austin v. Austin and others, 
105 Wis. 680. 

* Prutsman v. Baker, 30 Wis. 644. “It is not infrequently said that 
there is no delivery if the grantor still retains control or dominion over 
the deed. . . . But since the question whether the grantor has the 
right of control as regards either possession of the instrument or its legal 
operation depends on whether there has been a delivery, the statement re- 
ferred to amounts to little more than a statement that, as long as the in- : 
strument is subject to the grantor’s control by reason of the lack of de- 
livery, the instrument has not been delivered. The statement is un- 
questionably correct, but appears to be of questionable utility. and its fre- 
quent repetition is calculated to obscure, rather than to clarify, the nature 
of delivery.” Tiffany, Real Property, 2nd ed., pp. 1747, 1748. 








72 WISCONSIN LAW REVIEW 


But a deed does not take effect, necessarily, upon delivery. 
While the delivery marks the consummation of the granior’s legal 
act, it may be that other legal acts or events, which have not been 
performed or which have not occurred at the date of delivery of the 
deed, must be performed or must occur before the deed becomes 
effective. It may be that the legal act called acceptance must be 
performed.** It may be that the taking effect of the deed is ex- 
pressly made to depend upon the happening of an event indicated 
by the grantor. In such case the condition is a condition preced- 
ent as distinguished from a condition subsequent. Such a condi- 
tion may be made as a part of the delivery, or expressed in the 
deed itself. In the first case the delivery is said to be conditional, 
, in the latter the effect is to create what is known as a future in- 
terest. The conditional delivery is usually known as a delivery 
in escrow. The practical effects of a conditional delivery or de- 
livery in escrow and of a condition precedent expressed in a deed, 
where no other estate than the estate on condition precedent is 
created are almost identical. An equivalent condition precedent 
then may be expressed either in the deed itself or in connection 
with its delivery. It is clear, however, that if expressed in the 
deed, it cannot be dispensed with in the delivery. This would be a 
clear violation of the parol evidence rule. If not expressed in the 
deed, can it be made in the delivery? If the deed is in form un- 
conditional, is it not inconsistent with it to make its operation con- 
ditional upon the delivery? 

The answer to this would seem to be that there is no greater in- 
consistency with the parol evidence rule in proving the condition 
by parol evidence than in proving the delivery itself by such evi- 
dence. But is there not an inconsistency with the policy of the 
parol evidence rule in permitting proof of delivery by parol evi- 
dence? It seems that there is. The policy of that rule requires that 
so much as possible of a legal act, any part of which has been re- 
duced to writing, should be written. But, as before pointed out, 
the delivery itself can rarely be reduced to writing, and in any 
event it must occur outside of the instrument which is delivered. 
Nevertheless some limitation may be placed in the interests of cer- 
tainty of proof and consequent security of titles upon the form 
in which delivery be made. This consideration may well justify, in 
part, the retention of such formalism as still exists in delivery. 





* The necessity of acceptance will be discussed later. 
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Hence, while we say that no particular form is necessary for de- 
livery, that delivery may be made by words without act, it is 
believed that there must still be some physical connection between 
the delivery and the instrument. It seems clear that an instru- 
ment which has been destroyed can not be delivered, though its 
destruction in the same manner the moment after delivery would 
have no legal effect. Delivery then is conditioned upon the physical 
existence of the instrument at the moment delivered. This condi- 
tion is implicit in all discussions of the subject of delivery. Sup- 
pose, however, that the instrument is in existence, but at the 
moment of delivery is located at a place remote from the scene 
of delivery. Could an instrument resting in the grantor’s safe 
in New York be delivered by him in Chicago? Since no change of 
possession, no physical act, is necessary to make a valid delivery, 
since delivery is but an expression of intention that the instrument 
shall have legal effect, it may be argued that a valid delivery is 
not conditioned in any way upon the location of the instrument. 
It is submitted, however, though the point seems not to be covered 
by authority,”* that delivery must be made under such circum- 
stances that the deed at the moment of delivery may properly be 
said to be within the physical control of the grantor as well as in 
his legal possession. This much of formalism at least seems to be 
justified by the policy at the basis of the parol evidence rule. 

If it is true that limitations should be imposed upon the nature 
of evidence by which delivery itself may be proved, even more 
clearly should limitations be imposed upon the nature of evidence 
by which the condition in the case of conditional delivery may be 
proved. For, in most, if not in all cases, the effect of a condition 
in the delivery may be secured by a condition in the instrument. 
At all events, the insertion of the condition in the delivery in- 
creases the proportion of oral evidence in the legal transaction. 


While admission of such evidence does not seem to violate the parol | 
evidence rule,”® it seems not unnatural, in view of the foregoing 





* This is probably due to the fact that, in practice, delivery is or- 
dinarily evidenced by, or accompanied by, a manual tradition of the in- 
strument. 

”“The purpose of such evidence is to show that the written instrument 
was not, except in the contingency named, to become a contract, and that 
the contingency never happened; and it therefore does not contradict the 
writing.” Kerwin, J.. in Golden v. Meier, 129 Wis. 14. 

See, however, Ballantine, Escrow and the Parol Evidence Rule, 29 Yale 
L. J. 826, 835. 
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‘considerations, that a greater degree of formalism persists in the 
ease of delivery in escrow than in the case of unconditional de- 
livery.*° 

Thus, by the weight of authority, it is held that a deed can not 


be delivered in escrow to the grantee himself.** This holding has 
been adversely criticised,** is not generally followed in the case of 
unsealed instruments,** and has been repudiated in England even 
in the case of deeds.** In Wisconsin, notwithstanding some early 
intimations to the contrary,** beginning with the case of Nutting 
v. Minnesota Fire Insurance, Company,** it has been held consist- 
ently that conditional delivery of unsealed instruments may be 
made to the party to the transaction who stands in the same rel- 
ative position as the grantee in a deed.*’ The prevailing view 
seems to be accepted, however, for sealed instruments.** Tt has 
been applied in the case of a land contract under seal, the court 
saying, ‘‘The cases cited on the brief of counsel for the plaintiffs 
are clear to the point, that if the grantor does not intend that his 





»”“The principle is quite well settled that parol evidence is admissible 
to show that a written contract, not under seal, of which there has been 
manual tradition, was not to become a binding contract until the per- 
formance or occurrence of some condition precedent resting in parol. 

This rule approaches closely to an infringement upon the 
gelnatahe that a written contract cannot be varied or contradicted by 
parol, and hence it is justly observed that such a defense is subject to 
suspicion, and that the rule should be cautiously applied and the facts 
clearly proven.” Winslow, J. in Thorne v. Aetna Ins. Co. of Hartford, 
Conn., 102 Wis. 593, 596. 

™" Page, Contracts, 2nd ed., sec. 1205. 

"Page, Contracts, 2nd ed., sec. 1207; Wigmore, Evidence, sec. 2408. 
See, however, Ballantine, Escrow and the Parol Evidence Rule, 29 Yale 
L. J. 826, 834. 

% Page, Contracts, 2nd ed., secs. 1205, 1206; Wigmore, Evidence, secs. 
2409, 2410. 

* Wigmore, Evidence, sec. 2408 and note 8. 

* Beloit and Madison R. R. Co. v. Palmer, 19 Wis. 574; Truman v. Mc- 
Collum, 20 Wis. 360; Andrews, Adm’z, v. Thayer and others, 30 Wis. 228. 

* 98 Wis. 26. 

" Thorne v. Aetna Ins. Co. of Hartford, Conn., 102 Wis. 593; State ex 
rel Jones v. Chamber of Commerce, 121 Wis. 110; Snyder v. Malone, 124 
Wis. 114; Golden v. Meier, 129 Wis. 14; Hodge v. Smith, 130 Wis. 326; 
Harder v. Reinhardt, 162 Wis. 558; Union Investment Co. v. Epley, 164 
Wis. 438. 

* Thorne v. Aetna Ins. Co., 102 Wis. 593, 596; Golden v. Meier, 129 Wis. 
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deed shall take effect until some condition is performed, he should 
keep it himself or leave it with a stranger; and we see no reason 
why the same rule should not apply to the delivery of a written 
contract for the sale of real estate.’’*® It appears clear, therefore, 
that a deed of land can not be delivered conditionally, or in es- 
crow, to the grantee in Wisconsin.*° 

On the other hand, it is equally clear that there can not be a 


conditional delivery of a deed unless the deed passes out of the 
physical control of the grantor. ‘‘There must be physical tradi- 
tion of the deed out of the grantor’s possession, and there must be 
the intent to place it out of his control for the benefit of the 
grantee.’’** The statement that, in order that a deed may be de- 
livered, it must be placed beyond the grantor’s control is an am- 
biguous one. It may mean that the grantor must unequivocally 
indicate his intention that the deed shall have legal effect, or it 
may mean that he can not retain either the physical control over, 
or the right to physical control over, the instrument itself. In the 
first sense, though undoubtedly correct, the statement is so ob- 
viously true as to be of but little significance;** in the second 
sense, it is, as we have seen, incorrect with reference to uncondi- 
tional delivery. A deed may be delivered though the instrument 
remains subject to the physical control of the grantor. The sur- 
render of physical control of the instrument is evidence, however, 
of the intention on the part of the grantor that it shall have legal 





effect. And, in the case of conditional delivery, it seems to be ye 


necessary evidence of that intention. Nothing less than a com-' 
plete surrender of physical control over the instrument will do. 
‘*A conditional delivery is and can only be made by placing the 
deed in the hands of a third person, to be kept by him until the 
performance of some condition or conditions by the grantee or 
some one else, or until the happening of some event, when, upon 





* Lowber v. Oonnit, 36 Wis. 176, 184. Note that the language here used 
does not limit the application of the principle to sealed instruments. The 
contract in question was under seal, however, and the cases cited above, 
note 37, clearly so limit it. The case suggests the question as to whether 
an instrument not required by law to be sealed, but which is in fact 
sealed, can be delivered, conditionally, to the other party to the trans- 
action. 

“ Rogers v. Rogers, 58 Wis. 36; Chaudoir v. Witt, 170 Wis. 556, 174 
N. W. 926. 

“ Kittoe v. Willey, 121 Wis. 548, 553. 

“Tiffany, Real Property, 2nd ed., pp. 1747, 1748, quoted above in note 26. 
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the performance or happening of which, the deed is to be delivered 
over by the depositary to the grantee.’’** 

It appears, then, that the formal requirements are much more 
/ severe in the case of conditional delivery than in the case of abso- 
lute delivery. The instrument can neither pass into the possession 
of the grantee, nor remain in the possession of or subject to the 
control of the grantor. 

It should be noted that the results of the failure to comply with 
these requirements are very different. If a deed is delivered con- 
ditionally to the grantee, the conveyance becomes absolute and the 
condition is disregarded,** while if the deed remains in the pos- 
session of the grantor, or subject to his control, the delivery is 
without legal effect.** 

Where an oral contract to convey land has been made, and under 
it a deed has been deposited in escrow, awaiting the performance 
of some act by the grantee, as the payment of a sum of money, a 
question of some difficulty may arise in connection with the statute 
of frauds. If it should be held that the escrow is binding upon 
the grantor, the effect may be to leave the grantor at the mercy 
of the grantee, since it appears quite clear that the grantee is not 
bound.** In fact, it has been held that he can recover any sum 
of money that he has paid upon the contract.*7 Undoubtedly in- 
fluenced by this fact, it was held in Campbell v. Thomas,** that 
there could not be a good escrow except pursuant to a contract 
‘ satisfying the requirements of the statute of frauds. Ryan, C. J., 
said, ‘‘I have no doubt that an escrow may be proved by parol. The 
difficulty here is not in the proof of the alleged escrow, but in the 
proof of the contract of sale and purchase itself. When there is a 
valid contract under the statute, the papers constituting it, or ex- 
ecuted in compliance with it, may be delivered in escrow, and the 
escrow may be proved by parol. But the validity of the escrow 
rests upon the validity of the contract ; and the validity of the con- 
tract rests upon the statute. 

*‘T am informed that it was argued on the rehearing that the 
contract sought to be enforced for the respondent (grantee) did 





* Prutsman v. Baker, 30 Wis. 644, 647. 

“ Devlin, Deeds, 3d ed., sec. 314, and notes 2 and 3. 
“ Prutsman v. Baker, 30 Wis. 644; Williams v. Daubner, 103 Wis. 521. 
“ Hall v. Harris, 5 Ired. Eq. (N. C.) 303. 

“Thomas v. Sowards, 25 Wis. 631. 

“42 Wis. 437. Approved in Zoerb v. Paetz, 137 Wis. 59. 
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not or might not so bind him that the appellant (grantor) could 
have enforced it. A contract, even by deed poll, essentially im- 
plies two parties; and the remedies upon it must be mutual. And 
to concede that the appellant could not have enforced this con- 
tract, is to concede that the respondent can not; is to concede that 
there is no contract.’’*® 

This holding raises the further question, whether or not there 
ean be under it, a conditional delivery of a deed_of gift. There 
clearly can not be, unless the doctrine is in some way qualified. It 
has been stated by the California court that such deeds constitute 
an exception to the rule that a contract is essential to an escrow. 
Thus in Holland v. McCarthy,°*° it is said, ‘‘We are not here con- 
cerned with the case of deeds put in escrow for subsequent de- 
livery upon the happening of a future event with regard to which 
the grantee has no causative function and in which the delivery 
is absolute, the grantor retaining no right of recall or revocation, 
and where the transaction is not to consummate a contract of sale 
but for the purpose of effecting a gift. Such transactions are gov- 
erned by a different rule, and a contract is not an essential part 
thereof.’** A qualification different in form has been developed 


in Wisconsin. This is, that a deed delivered to a third person to 





“42 Wis. 487, 452. The rule established by this case has been criticised 
by Tiffany. He says: “There is no more reason for regarding the con- 
ditional delivery of a conveyance as invalid in the absence of an enforcible 
contract of sale than for so regarding an absolute delivery.” Real Prop- 
erty, 2nd ed., p. 1776. Also by Professor Aigler who says, “It is believed 
that the court in Campbell v. Thomas and the other courts following the 
doctrine there laid down have wholly failed to appreciate the nature of 
the problem involved, and the operation of conditional delivery.” Is a 
Contract Necessary to Create an Effective Escrow? 16 Mich. Law Re- 
view, 569, 584. It is, however, receiving increasing recognition. Bal- 
lantine, Escrow and the Parol Evidence Rule, 29 Yale L. J. 826, 830-832. 
Tiffany, Real Property, 2nd ed. pp. 1774-1775. And it has been defended 
by Professor Bigelow who takes the view that the effect of an escrow is 
merely to create an equitable interest in the nature of a right of specific 
performance and that the recognition of this interest by a court of law is 
a recognition without specific performance of the legal right that might 
be secured by specific performance. Conditional Deliveries of Deeds of 
Land, 26 Harvard L. R. 565. Without accepting this theory and while 
admitting the soundness of the criticisms quoted, it seems clear that the 
doctrine is not without support in the practical considerations referred to 
in the text. 

173 Cal. 597, 160 Pac. 1069. 

"See also Faulkes v. Sengstaken, 163 Pac. (Ore.) 311. 
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hold until the happening of some event certain to happen is the 
grantor’s deed presently, and is not an escrow at all, therefore, not 
subject to the rules governing escrows. This rule seems to have its 
origin in a formal rule governing escrows laid down by early auth- 
orities. °* This was to the effect that, in case the grantor in deliver- 
ing an instrument to a third person to be delivered to the grantee 
upon the performance of a condition should describe the instrument 
as his deed, it became the deed of the grantor immediately notwith- 
standing the non-performance of the condition. To secure the 
performance of the condition, the grantor in making the delivery 
was required to describe the instrument as an escrow. In the 
case of the escrow the instrument was said to become effective only 
upon the performance of the condition and the delivery over by 
the third person to the grantee.** 

This distinction was approved in Massachusetts in 1807 in the 
ease of Wheelwright v. Wheelwright.°* The court said, ‘“‘If a 
grantor deliver any writing as his deed to a third person, to be 
delivered over by him to the grantee, on some future event, it is 
the grantor’s deed presently, and the third person is a trustee of 
it for the grantee; and if the grantee obtain the writing from the 
trustee before the event happen, it is the deed of the grantor, and 
he can not avoid it by a plea of non est factum, whether generally 
or specially pleaded. * * * But if the grantor make a writing, 
and seal it, and deliver it to a third person, as his writing or es- 
crow, to be by him delivered to the grantee, upon some future 
event, as his, the grantor’s deed,—and it be delivered to the gran- 
tee accordingly,—it is not the grantor’s deed until the second de- 
livery; and if the grantee obtain the possession of it before the 
event happen, yet it is not the grantor’s deed, and he may avoid 
it by pleading non est factum.’’ This case was approved, with 
emphasis upon the nature of the condition as the basis of the dis- 
tinction, in Foster v. Mansfield, ** decided in 1841. The court said, 
‘*Whether, when a deed is executed, and not immediately delivered 
to the grantee, but handed to a stranger, to be delivered to the 





See the early authorities cited in Tiffany, Real Property, 2nd ed., p. 
1773, n. 465. 

* Sheppard’s Touchstone, 2nd ed., p. 59, raises the question as to whether 
the deed is operative upon the performance of the condition without the 
second delivery. See infra, p. 83. 

“2 Mass. 447. 

3 Met. (Mass.) 412. 
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grantee at a future time, it is to be considered as the deed of the 
grantor presently, or as an escrow, is often a matter of some doubt; 
and it will generally depend 1ather on the words used and the 
purposes expressed, than upon the name which the parties gave 
to the instrument. Where the future delivery is to depend upon 
the payment of money, or the performance of some other condition, 
it will be deemed an escrow. Where it is merely to await the 
lapse of time, or the happening of some contingency, and not the 
performance of any condition, it will be deemed the grantor’s deed 
presently. Still it will not take effect as a deed, until the second 
delivery ; but when thus delivered it will take effect, by relation, 
from the first delivery. But this distinction is not now very mate- 
rial, because where the deed is delivered as an escrow, and after- 
wards, and before the second delivery, the grantor becomes in- 
capable of making a deed, the deed shall be considered as taking 
effect from the first delivery, in order to accomplish the intent 
of the grantor, which would otherwise be defeated by the inter- 
vening incapacity.”’ Wheelwright v. Wheelwright, 2 Mass. 454. 
If, as stated here, in either case the deed takes effect only upon the 
second delivery, it seems a distinction without a difference. How- 
ever, the suggestion that the distinction depended upon the nature 
of the condition was approved, though such approval was not nec- 
essary to the decision,®* in Wisconsin in Prutsman v. Baker,®" de- 
cided in 1872. The court said, ‘‘In some cases the deed is held to 
operate presently, though placed in the hands of a stranger, with 
a direction to deliver to the grantee, at some future day or upon 
some certain event. In such cases, if there be no condition con- 
nected with the delivery to the grantee, the happening of which 
must, by the terms of the authority in the receiver, precede such 
delivery, the title passes at once to the grantee. It is otherwise, 
however, where such condition exists, for until that happens or 
has been performed, or until the event, contingent in its nature, has 
transpired, the deed is to have no effect. Cases of the latter des- 
eription, and those under different circumstances where it is con- 
templated that the deed may by possibility, or in the course of 
events, be returned to the grantor, are in truth the only ones of 
conditional delivery, and it is a misapplication of the term where 
it is employed with reference to any others. As has been well 





“See Wells v. Wells, 1382 Wis. 73, 80. 
"30 Wis. 644. 
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oWerved, a conditional deed, that is, one delivered conditionally, 
is not a deed, but an escrow, a mere writing having the form of a 
deed, but the effect of which depends wholly upon the happening 
of the conditions or events upon which it is to be delivered to the 
grantee.’’ The Massachusetts cases referred to were not cited, but 
it seems clear that they, directly or indirectly, were responsible 
for the dictum of the court in Prutsman v Baker. 

The distinction between the escrow and the present deed is here 
clearly made to depend upon the nature of the event upon which 
the second delivery is to be made. The distinction is made of vital 
significance by holding that an escrow must be based on a contract. 
It makes it possible to support voluntary deeds where delivered to 
a third person to be delivered to the grantee ‘‘at some future day 
or upon some certain event.’’ Accordingly since the decision in 
Campbell v Thomas, our court has repeatedly sustained, upon the 
authority of the cases cited and others following them, the validity 
of the grant where a deed was delivered to a third person to be 
delivered to the grantee upon the grantor’s death.** There would 
appear to be no reason why the same should not be held in case the 
event were any other event certain to happen such as the death of 
a third person. 

While this holding furnishes an escape from the rule that an 
escrow must be based upon a valid contract, it presents difficulties 
when the legal effect of such a delivery comes to be considered. 
The Touchstone says,°*® ‘‘ For if, when I shall deliver the deed to a 
stranger, I shall use these or the like words: I deliver this to you 
as my deed, and that you shall deliver it to the party upon certain 
conditions: Or, I deliver this to you as my deed to deliver to him 
to whom it is made when he comes to London, in these cases the 
deed doth take effect presently, and the party is not bound to per- 
form any of the conditions.’’ Were this rule applied, the grantor, 
when he has delivered a deed to a third person to be delivered upon 
his death, is liable to be immediately dispossessed instead of being 
able to hold the land for his life as intended. On the other hand, 
in Foster v. Mansfield,®° Chief Justice Shaw said, in the extract 
quoted above, ‘‘Where it (the deed) is merely to await the lapse 
of time, or the happening of some contingency, and not the per- 





* Albright v. Albright, 70 Wis. 528; Kittoe v. Willey, 121 Wis. 548; 
Wells v. Wells, 132 Wis. 73. 
® 2nd ed., p. 58. 
3 Met. (Mass.) 412. 
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formance of any condition, it will be deemed the grantor’s deéd 
presently. Still it will not take effect as a deed, until the second 
delivery; but when thus delivered, it will take effect, by relation, 
from the first delivery’’. As pointed out above, this seems to 
leave the distinction between a delivery of the sort described and 
an escrow without significance. Moreover, in practice, these so- 
called present deeds are usually delivered to the depositary to be 
delivered to the grantee upon the death of the grantor. To hold 
in such ease that title does not pass until the second delivery makes 
the deed, in effect, a testamentary disposition. A testamentary dis- 
position, however, which need not comply with the statutory for- 
malities required for the execution of wills, and which lacks the 
quality of revocability. Since it would seem that even greater 
safeguards should be thrown around the execution of irrevocable 
testamentary dispositions than are required in the case of ordinary 
wills, it is apparent that there are serious difficulties in the way of 
accepting this view. The North Dakota court has said: ‘‘The 
transaction does not vest in the grantee a fee in possession, but 
only a fee in remainder after the life estate of the grantor, which 
by implication is carved out of the fee, has terminated.’ This 
seems a satisfactory solution from a practical viewpoint. The 
wonder is by what process it was arrived at. The deed in such 
case reads as any other conveyance of a present estate in fee. There 
is no provision in it for a life estate or a remainder. Neither is 
there a provision for such estates in the delivery, assuming that 
such a provision would be effective in view of the language of the 
deed. In form, and also probably in the actual intention of the 
grantor, the legal effect of the delivery is conditioned upon his 
death. To construe this conditional delivery of an absolute deed 
as the creation of a life estate and a remainder would seem to 
require considerable strength of purpose. In Wheelwright v. 
Wheelwright,°* Chief Justice Parsons said, as quoted above, ‘‘If a 
grantor deliver any writing as his deed to a third person, to be 
delivered over by him to the grantee, on some future event, it is 
the grantor’s deed presently, and the third person is a trustee of 
it for the grantee.’’** If the title passes directly to the grantee it 
would not seem very material whether the depositary is a trustee of 
the deed itself or not. It may make it a little more difficult for 


* Arnegaard v. Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 L. R. A. 258. 
@2 Mass. 447. 
* Quoted with approval in Wells v. Wells, 132 Wis. 73, 80. 
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him to prove his title that the deed through which-he derived it 
is in the possession of another, but that fact would hardly be an 
insurmountable obstacle to proof of such title. The Wisconsin 
court holds that in case of a delivery of a deed to a third person 
to be delivered to the grantee upon the grantor’s death, the title 
passes upon the first delivery,** and, in Albright v. Albright, it 
was said that the ‘‘depositary thereby becomes the trustee of the 
grantee’. If this means that the grantee becomes a trustee of the 
deed, the remarks with reference to Chief Justice Parsons’ state- 
ment apply. If it means that the depositary becomes trustee of 
the title, it is indeed bewildering, for how the title can be at once 
in the grantee and the depositary passes understanding. Moreover 
it is impossible to see how any title has been conveyed to the de- 
positary of which he can be trustee. He nowhere appears as a 
party to the deed. No one, in the ordinary case, understands that 
the deed operates as a transfer of any interest to him. Yet un- 
less the deed does transfer an interest to him, how can he become 
a trustee? In any event the grantor seems inadequately protected 
as there appears nothing to prevent his being dispossessed imme- 
diately upon the delivery to the depositary. The prediction is 
ventured that in case the depositary or the grantee should attempt 
to recover possession during the lifetime of the grantor, it would 
be held that the grantor could successfully resist the attempt. It 
is difficult to see how this could be done on the theory that either 
the grantee or the depositary is a trustee for the grantor in view 
of the holding that an oral trust in favor of a grantor is void.® 
The only alternative would appear to be to hold that title does not 
pass_upon the first delivery. This, however, makes the transaction 
practically equivalent to an escrow and introduces the questions 
relating to the validity of an escrow which is not based upon 
a contract and, in the case of deeds delivered to a depositary to 
be delivered to the grantee upon the grantor’s death, to the diffi- 
culty of distinguishing between such transactions and wills. The 
whole subject is full of difficulties of which no satisfactory solu- 
tion has yet been made.* 








“ Prutsman v. Baker, 30 Wis. 644; Albright v. Albright, 70 Wis. 528, 
36 N. W. 254; Kittoe v. Willey, 121 Wis. 548, 99 N. W. 337; Wells v. Wells, 
132 Wis. 73, 111 N. W. 1111; Chaudoir v. Witt, 170 Wis. 556, 170 N. W. 
932, 174 N. W. 925. 

* Rasdall’s Adm’r v. Rasdall, 9 Wis. 350. 
“See Tiffany, Real Property, 2nd ed., pp. 1783-1788. 
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The formal requirements for delivery in the case of a deed con- 
ditioned upon the happening of a certain event, as the grantor’s 
death, appear to be the same as in the case of a true escrow. It can 
not be delivered directly to the grantee. If it is so delivered, the 
title passes immediately and the condition is disregarded.** There 
must be manual tradition to a third person. It must be free from 
the grantor’s control. If these conditions are not complied with, 
the deed is without legal effect whatever may be the grantor’s in- 
tention.** 

As pointed out above, to be free from the grantor’s control may 
mean either of two things, that the grantor, so far as able, has 
given the instrument legal effect, or that he has abandoned any 
right to physical control of the instrument. In the case under 
consideration, the deed must pass from the grantor’s control in 
both senses. If the grantor should indicate that he intended some 
further act of his to render the deed effective, or to reserve a right 
of revocation by a provision that the instrument is not to become 
operative even upon the happening of the event or condition upon 
which delivered if he should in the meanwhile express a contrary 
intention, the delivery would be without legal effect.°® But the 
fact that the grantor supposed, where he had delivered a deed to a 
third person to be delivered to the grantee upon his death, that the 
title would not pass until his death will not affect the validity of 
the delivery.”° 

Upon the condition of an escrow being performed or the con- 
tingency occurring, the delivery by the grantor becomes effective. 
The title thereupon vests in the grantee without any delivery by 
the depositary." A delivery by the depositary without the per- 
formance of the condition or the happening of the contingency is 
without legal effect in the absence of conduct on the part of the 





* Chaudoir v. Witt, 170 Wis. 556; 174 N. W. 925. The statement in the 
text implies of course that in case the deed is not delivered directly to 
the grantee the condition can be given some legal effect. The difficulties 
in the way of this holding have been indicated. 

* Prutsman v. Baker, 30 Wis. 644; Williams v. Daubner, 103 Wis. 521, 
79 N. W. 748; Zimmerman v. Zimmerman, 165 Wis. 146, 161 N. W. 369. 

See, however, Hinchcliff v. Hinman, 18 Wis. 130; Chaudoir v. Witt, 
170 Wis. 556; 170 N. W. 932, s. c. on rehearing, 174 N. W. 925. 

” Chaudoir v. Witt, 170 Wis. 556, 174 N. W. 925. See comment on this 
case by Professor Ballantine, Escrow and the Parol Evidence Rule, 29 
Yale L. J. 826, 835-838. 

" Prutsman v. Baker, 30 Wis. 644; Schmidt v. Deegan, 69 Wis. 300. 
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grantor which will raise an estoppel against him. The mere plac- 
ing of a deed in escrow is not such conduct.” In other words the 
delivery by the depositary is not a fact the existence of which is 
necessary to the transfer of title by deed placed in escrow. 

The delivery by the grantor is a fact the existence of which is 
necessary in all cases for the transfer of title by deed. In addition 


~to the delivery, the performance of the condition or the happening 


of the contingency must occur in the case of deeds delivered con- 
ditionally, or in escrow. Assuming these facts to exist, will the deed 
become legally effective? It wili, unless it should be necessary in 
order to make a deed legally effective, that it be not only delivered 
but accepted. Is it necessary that it be accepted? 

As stated at the beginning of this article, all of the facts neces- 
sary to produce a given legal result must come into existence be- 
fore any of them have any effect so far as the particular result in 
question is concerned. The necessary facts in a given case may be 
‘legal acts’ or ‘events’. If a legal act is required, it may be that 
only one will be necessary, it may be that more than one will be 
required, i. e., it may be that to produce a given change in the 
legal relations of two or more persons the act of one only will be 
sufficient, or it may be that the act of more than one will be neces- 
sary. To illustrate: To produce a descent of real property all 
that is necessary is that the ancestor die intestate. No act on the 
part of either ancestor or heir is necessary. To make a contract 
one party must make an offer and the other must accept. A legal 
act by each party is necessary. 

In order to transfer title to land by deed, it is clear that a legal 
act on the part of the grantor is necessary—he must execute and 
deliver the deed. Is it essential that there be any act on the part 
of the grantee? Must the deed be accepted? 

If a deed were a contract, the question would be immediately 
answered. It is clear that an acceptance is one of the facts neces- 
sary to make a contract. In the well-known case of Welch v. 
Sackett,”* it was said that a deed ‘‘is a contract’’.* But it is clear 





™ Everts v. Agnes, 4 Wis. 343; Everts v. Agnes, 6 Wis. 453. Compare 
Belden v. Hurlbut, 94 Wis. 562, 69 N. W. 357; New Home 8. M. Co. v. 
Simon, 104 Wis. 120, 80 N. W. 71; Rehbein v. Rahr, 109 Wis. 136, 85 N. W. 
315. 

"12 Wis. 243. 

™ See also, Cooper v. Jackson, 4 Wis. 537, 547, and Bogie v. Bogie, 35 
Wis. 659, 666. 
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that a deed is not a contract, according to the usual understanding 
of the word.** Thus Anson defines a contract as ‘‘an agreement 
enforcible at law, made between two or more persons, by which 
rights are acquired by one or more to acts or forbearances on the 
part of the other or others.’’* Contract is thus limited to promises 
to do or refrain from doing something in the future. It creates 
rights in the promisee with respect to the future conduct of the 
promisor. A conveyance is or may be a completed transaction. It 
does not, or at least it is not essential that it should, create any 
obligation with respect to future conduct in one party in favor 
of the other. Hence, it is clear that the question can not be 
answered by simply saying that a deed is a contract. 

But, while it can not be said that a deed requires an acceptance 
because it is a contract, it still may be true that an acceptance is 
necessary to the validity of a deed even though a deed is not a 
contract. It may still be an agreement requiring the assent of both 
grantor and grantee.” 

It seems clear that while an heir is compelled to receive and re- 
tain property left by his ancestor,"* either a devisee or a grantee 
may disclaim a devise or a grant to which he has not assented, 
‘‘for the law will not compel a man to take property against his 
will.’ A man can not be compelled to retain property devised or 
granted to him without his consent. To this extent then a deed 
is beyond question an agreement, that it ceases to be of legal effect 
against the grantee if he disagrees. 

But not only does it cease to be of legal effect from the moment 
of disclaimer but it ceases to have any legal effect whatever as 
to him. If it should be held that title vests in the grantee upon 
delivery until disclaimer, then the disclaimer ‘relates’ to the 
delivery. On the other hand, it is equally clear that a deed may 
be accepted after it has ceased to be possible for the grantor to 





* “But a conveyance is not a contract.” ‘Tiffany, Real Property, 2nd ed., 
pP. 1792. 

* Anson, Contracts, 14th ed., p. 18. 

™ Williston, Contracts, sec. 2; Pollock, Contracts, Appendix A. 

™ Farrer, Operation of a Residuary Devise on a Disclaimed Specific De- 
vise, 32 Law Q. R. 83, 84; Watkins, Descent, 34, 230; Williams, Real 
Property, 18th ed., 83, 84. 

* Jarman, Wills, 7th ed., 556. 
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deliver it.*° If it should be held that a deed ge pass title 
until accepted, then the acceptance ‘relates’ to the date of delivery. 

Does it make any difference which theory is accepted? If the 
acceptance relates for the benefit of the grantee so as to give him 
title from date of delivery, or if on the other hand disclaimer re- 
lates for his benefit so as to extinguish his title as of the date of 
delivery, what difference does it make whether title be regarded as 
not vesting until acceptance, or as vesting upon delivery subject 
to disclaimer ? 

The difference consists largely in determining rights of third 
persons which may be effected by the acceptance or disclaimer. 
The doctrine of relation is affected by equitable considerations." 
Where its application would operate injuriously to the interests 
of third persons, it will not be applied. Hence if the title be held 
to pass only upon acceptance, persons who have acquired rights 
against the grantor, between the date of delivery and acceptance 
will not have those rights displaced.** If the disclaimer operates 
to revest a title which has been conveyed by the deed, the disclaimer 
will not affect the rights of those other than the grantee who have 
acquired rights by the deed.** Consequently the answer to the 
question is of practical importance. 

Not infrequently it is said that in the case of a deed ac- 
ceptance will be presumed, where the grant is beneficial. But in 
some cases acceptance of a deed, even though beneficial, can not 
be presumed as a fact, and if in such cases the presumption is 
applied the effect is to deny the necessity of acceptance. Thus 
where the grantee is ignorant of the grant, his acceptance can not 
be presumed as a fact. To say it is presumed in law, is to mean 
that in law it is not necessary.** 

It might be held that in case of beneficial grants title vests sub- 
ject to disclaimer, in onerous grants it does not vest until ac- 
ceptance. This would probably yield more satisfactory results 
than any other rule, were it possible to arrive at a satisfactory 





” Kittoe v. Willey, 121 Wis. 648. In this case it appears that the grantor 
had died before the grantees learned of the deed. 

"See Bigelow, Conditional Deliveries of Deeds of Land, 26 Harvard L. 
R. 565. 

" Derry Bank v. Webster, 44 N. H. 264. 

" Thompson vy. Leach, 2 Vent. 198. Dissenting opinion of Justice Ventris 
afterwards approved by the House of Lords, 3 Lev. 284. 

“ Welch v. Sackett, 12 Wis. 243. 
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and workable definition of beneficial as distinguished from onerous 
grants. Some authorities appear to tend in this direction.“ But 
the general tendency seems to be to apply the same rule to all 
conveyances of a single class, as devises or deeds, and to say gen- 
erally that acceptance is or is not necessary for all conveyances of 
the class in question. 

In general it seems to be held with respect to devises that title 
vests subject to disclaimer.* This rule, it seems, may fairly be 


‘justified pon the ground that in the great majority of cases a de- 


vise is beneficial to the grantee, and the most satisfactory solution 
of the problem raised by an absence of either disclaimer or accept- 
ance is to deal with the case as though the one most likely to have 
occurred had actually occurred. 

Were the same test applied to deeds then acceptance would or 
would not be required according to whether or not the great major- 
ity of deeds are or are not beneficial to the grantee. That the 
early common law conveyances were as a rule beneficial in the 
main to the grantee seems reasonably clear. The characteristic 
conveyance of the early common law was a gift.** Accordingly it 
seems not difficult to understand why in the case of such con- 
veyances, to which the opinion of Justice Ventris in Thompson v. 
Leach, so severely criticized by Justice Dixon in Welch v. Sackett, 
was confined, the rule should be established that an acceptance 
was not necessary. 

But in the deed of bargain and sale, of which our modern deed 
is a derivative, a consideration was required. It was not, in theory 
at least, a gift. And where a consideration is required, it is 
much more difficult to deal with the situation as though there had 
been an acceptance, where there has been in fact none, than in the 
ease of a gift. 

Also, though in our modern deed the consideration, as an essen- 
tial factor, is at most a formal requirement, still it is the fact that 
our modern deed, in most instances, is founded upon a considera- 





“Tiffany, Real Property, 2nd ed., pp. 1789-1790, and notes 9 and 10, 
same pages. 

* Jarman, Wills, 7th ed., p. 556. “If a father should die testate, devis- 
ing an estate to his daughter, and the latter should afterward die without 
a knowledge of the will, it would hardly be contended that the devise be- 
came void for want of acceptance, and that the heirs of the devisee must 
lose the estate.” Thurman, C. J., in Mitchell v. Ryan, 3 Ohio St. 377. 

"Pollock and Maitland, History of English Law, 2nd ed., pp. 12-13, 
82-83. 
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tion given, and is accompanied, in many, if not in n most cases, by 
the assumption of obligations on the part of the grantee. Under 
such circumstances, it is more difficult to dispense with the require- 
“ment of an acceptance than in the case of the devise, or of the early 
common law conveyance. 

However, the English rule still appears to be that an acceptance 
is not necessary to the transfer of title by deed.** The majority 
opinion in this country seems to be that an acceptance is a neces- 
sary prerequisite to the transfer in such manner.®® The requiré- 
ment of acceptance was forcibly asserted by Justice Dixon in the 
leading case of Welch v. Sackett.°° Accepting the admission of 
Justice Ventris that a conveyance is a contract and that, therefore, 
an assent to it is necessary, he vigorously denounced the finding of 
an assent by presumption when it was admitted that there could 
have been no assent in fact. He held that no rights arose in the 
mortgagee by the delivery of a chattel mortgage until there was 
an assent by the mortgagee. Accordingly a judgment creditor who 
secured his lien after delivery and before acceptance had a lien 
prior to the mortgage. It had been said in an earlier case that 
acceptance is essential to the effectiveness of a deed.** It has been 
repeated frequently since Welch v. Sackett, directly or by impli- 
cation.*? It appears then that Wisconsin is clearly committed to 
the doctrine that an acceptance is essential to a valid deed.® 
While such a doctrine may in general operate as beneficently as 
the opposite, either seems in some cases practically impossible of 





Farrer, Operation of a Residuary Devise on a Disclaimed Specific 
Devise, 32 Law Q. R. 83; Sweet, Effect of a Disclaimer, 33 Law Q. R. 
132; Tiffany, Real Property, 2nd ed., p. 1789, and note 8, same page. 

* See Devlin, Deeds, 3d ed., sec. 285; Washburn, Real Property, 5th ed., 
p. 310; Tiffany, Real Property, 2nd ed., sec. 463. Mr. Tiffany, however, 
vigorously dissents from the view that an assent is necessary. 

"12 Wis. 243. 

" Cooper v. Jackson, 4 Wis. 537. 

"= Miller v. Blinebury, 21 Wis. 676; Sargeant v. Solberg, 22 Wis. 132; 
Harrington v. Brittan, 23 Wis. 541; McPherson v. Featherstone, 37 Wis. 
632; Barney v. Seeley, 38 Wis. 381; Niland v. Murphy, 73 Wis. 326; Jones 
v. Caird, 153 Wis. 384; Northwestern Mutual Life Ins. Co. v. Wright, 153 
Wis. 252. 

*It seems, however, that the grantor can act as the agent of the 
grantee to make the acceptance. See Sargeant v. Solberg, 22 Wis. 132 
(chattel mortgage); Harrington v. Brittan, 23 Wis. 541 (chattel mort- 
gage). Compare 18 C. J. 205 where it is said that a grantor can not de- 
liver a deed to himself as agent of the grantee. 
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application. This is especially true where the grantee is an in- 
competent. Applied literally the rule that an acceptance is essen- 
tial to a deed would make it impossible to make a deed of gift to 
such a person.** On the other hand the opposite rule would make 
it impossible for an incompetent to rid himself of an onerous 
grant. * 

It is generally held, even in jurisdictions adopting the rule that 
an acceptance is necessary, that a deed of gift may be made to an 
incompetent.** Presumably the same would be held in Wisconsin. 
The rule then is qualified to that extent at least. 

It also seems to be held generally that a deed to a trustee who 
disclaims is effective to establish a trust.°7 While it may be pos- 
sible to sustain such trusts on other grounds, it is prebably least 
difficult to sustain them upon the ground that title passed to the 
trustee upon the delivery of the deed and an equitable right at- 
tached to the property in his hands which followed the title when 
it reverted to the grantor by the disclaimer of the trustee. What 
Wisconsin would hold in such case does not appear to be settled, 
but presumably it would follow the general rule. 

As has been seen a deed is not a contract. To the extent 
that an acceptance is necessary to a deed because a deed 
is a contract, the doctrine is vulnerable. It is likewise vulnerable 
to the extent to which it fails to account for the holdings in the 
two classes of cases last mentioned. 

The opposite rule seems almost equally open to attack how- 
ever. A rule of law which makes it possible for a designing per- 
son to thrust an onerous title upon one who because of incom- 
petence or because of ignorance of the fact that the deed has been 
delivered, is unable to disclaim it, is a rule of doubtful wisdom 
to say the least. Perhaps it would be wiser to attempt to classify 
deeds into beneficial and onerous, and to say that while the former 
may be disclaimed, they need not be accepted, but that the latter 
must be accepted in order to transfer title. 

Ouiver S. RuNDELL. 





* See note, 19 Harvard L. R. 612. 

"Of course, if the incompetent were, in either case, under competent 
guardianship, the acceptance or disclaimer might be made by the guardian. 

* Tiffany, Real Property, 2nd ed., p. 1793. 

* Adams v. Adams, 21 Wall. (U.S.) 185; Scott’s Cases on Trusts, 249. 
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THE UNIFORM PARTNERSHIP ACT 
(Continued) 


Rights and Duties of Partners 1724m—15.’ This section de- 
fines the rights of partners inter se, in the absence of specific 
provisions in the partnership agreement to the contrary. Sub- 
section a states the order of distribution recognized by the decisions 
in this state.2 Subsection b, providing for the indemnity of part- 
ners for personal losses or liabilities incurred in the scope of their 
activities as agents of the firm, states the accepted agency rule.* 

Sir Frederick Pollock in his Digest or ParTNERSHIP‘ contends 
that the rule in partnership is broader than the agency rule, stating 
that ‘‘this duty imposed on the firm to indemnify any one of its 
members against extraordinary outlays for necessary purposes is 
one of a class of duties quasi ex contractu, which are recognized 
by the English law very sparingly and under special circum- 
stances.’’ The authorities, however, particularly the American 





*1724m—15. [Rights and Duties of Partners.] The rights and duties 
of the partners in relation to the partnership shall be determined, sub- 
ject to any agreement between them, by the following rules: 

(a) Each partner shall be repaid his contributions, whether by way 
of capital or advances to the partnership property and share equally in 
the profits and surplus remaining after all liabilities, including those to 
partners, are satisfied; and must contribute towards the losses, whether 
of capital or otherwise, sustained by the partnership according to his 
share in the profits. 

(b) The partnership must indemnify every partner in respect of pay- 
ments made and personal liabilities reasonably incurred by him in the 
ordinary and proper conduct of its business, or for the preservation of its 
business or property. 

(c) A partner, who in aid of the partnership makes any payment or 
advance beyond the amount of capital which he agreed to contribute, 
shall be paid interest from the date of the payment or advance. 

(d) A partner shall receive interest on the capital contributed by him 
only from the date when repayment should be made. 

(e) All partners have equal rights in the management and conduct of 
the partnership business. 

(f) \No partner is entitled to remuneration for acting in the partner- 
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cases, fail to recognize the quasi-contractual nature of the obliga- 
tion, and base it on the agency theory.* 

The provisions of subsection ¢ and d as to the allowance of 
interest, represent the prevailing mercantile practice. The Wis- 
consin courts have treated the question of allowing interest as a 
question of fact, determined by the circumstances of the particular 
ease; in general the rule as to open accounts is followed.* Where 
advances are made in addition to the capital contributed, in order 
to take up loans to the firm or to provide funds for the current 
business, the practice is to treat the advance as respects interest, 
like loans made by strangers.’ As to other items in the account and 
interest on capital, the rule is that no interest will be allowed until 
an account is taken and a balance struck.* Special circumstances 
may justify interest; as where the defendant by his conduct has 
unreasonably delayed the settlement, since interest is assessed as 
representing the value of the use of the funds from the date when 
the plaintiff was entitled to demand them.® 

Subsection e adopts the universal rule as to partners’ rights in 
the management and control of the firm’s business.?° 





ship business, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership affairs. 

(g) ‘No person can become a member of a partnership without the 
consent of all the partners. 

(h) Any difference arising as to ordinary matters connected with the 
partnership business may be decided by a majority of the partners; but 
no act in contravention of any agreement between the partners may be 
done rightfully without the consent of all the partners. 

2 Beardsley v. Tuttle, 11 Wis. 74; Miller v. Price, 20 Wis. 117; Logan v. 
Trayser, 77 ‘Wis. 579; Bright v. Carter, 117 Wis. 631; Torbe v. Strauss, 
155 Wis. 518 

*2 Cyc. 793; MecHEM ON AGENCY, Sec. 1603 et seq. 

* PoLLocKk’s DIGEST oF PARTNERSHIP, (10th ed.) 82. 

5 BURDICK ON PARTNERSHIP, (3rd ed.) 326; GILMORE ON PARTNERSHIP, 
388; LINDLEY ON PARTNERSHIP, (8th ed.) 430; Morgan v. Hodge, 145 Wis. 
151. 

* Marsh v. Fraser, 37 Wis. 149; Shipman v. State, 44 Wis. 458. 

730 Cyc. 699. 

* Gilman v. Vaughn, 44 Wis. 646; Carroll v. Little, 73 Wis. 52; Green v. 
Stacy, 90 Wis. 46; Hart v. Hart, 117 Wis. 639; Hoff v. Hackett, 148 Wis. 
32; Lemma v. Blanding, 139 Wis. 156. 

*Carroll v. Little (supra); Green v. Stacy (supra); Hart v. Hart 
(supra). 

% Shields v. Fuller, 4 Wis. 102; Zimmerman v. Chambers, 79 Wis. 20; 
Wipperman v. Stacy, 80 Wis. 345. 
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Subsection f. Each partner undertakes to devote himself to the 
firm business; the fact that he has devoted more time and energy 
to the business than his co-partners does not of itself entitle him 
to extra compensation. In entering the partnership, he takes the 
risk that the illness or incapacity of his co-partner will throw on 
him extra burdens." The clause as phrased would seem to ex- 
clude compensation in all cases except where an express or im- 
plied agreement is shown. Sir Frederick Pollock in commenting 
on a similar provision in the English Act’? observes, ‘‘The second 
branch of it does not prevent a partner from recovering compensa- 
tion for the extra trouble thrown upon him by a co-partner who 
has disregarded the first branch by wilful inattention to business.’’ 
The question of special compensation is fully considered in Emer- 
son v. Durand, where the plaintiff in an action for an account 
and dissolution, claimed $2500 per year for his services as the 
active partner in carrying on the firm’s business. The trial court 
ruled as a matter of law that no compensation could be allowed. 
On appeal, the majority of the court allowed compensation on the 
ground that while there was no express contract, a contract was 
implied from the circumstances that the plaintiff devoted his 
entire time to the business, while the defendant acted in an ad- 
visory capacity only, his time being fully employed in Chicago as 
general agent for a large insurance company. Orton, J., dissented 
from the construction placed on the facts by the majority of the 
court. The general rule against compensation in the absence of an 
express or implied contract was also recognized in Drew v. Fer- 
son,** 

The provision for reasonable compensation to the surviving 
partner for his services in winding up the firm changes the gen- 
eral rule, winding up constituting one of the duties incident to 
the partnership.** The English partnership act makes no provi- 
sion for compensating the surviving partner.** 

Subsection g. The clause recognizes the delectus personarum, 
one of the fundamentals of partnership law.'’ While the transferee 





" GILMORE ON PARTNERSHIP, 384; BATES ON PARTNERSHIP, 733. 

*? PoLLock’s DIGEST OF PARTNERSHIP, 84. 

*64 Wis. 111. 

“22 Wis. 651. 

‘5 GILMORE ON PARTNERSHIP, 356; Rowell v. Rowell, 122 Wis. 1. 

*53 and 54 Vict. Chap. 39, Sec. 24, para. 6. 

LINDLEY ON PARTNERSHIP (5th ed.) *262, *263; Rommerdahl v. Jack- 
son, 102 Wis. 444. 
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of the partner’s interest does not become a partner, his rights are 
recognized elsewhere in the act.** 

Subsection h. In case of differences between the partners as to 
ordinary matters in the conduct of the firm’s affairs, the majority 
controls. The same rule is recognized generally in other cases of 
group action, and is essential to the conduct of business.*® This 
provision has been criticised as not providing for the cases where 
there is an equal division of the partners or where there are but 
two partners, on which point the authorities are in conflict.2° The 
draftsman of the Act replies that ‘‘a contract made by one of 
two partners is not made by a majority and therefore the impli- 
cation of the section as worded is that such a contract, the third 
person knowing of the protest, would not be a partnership con- 
tract.’ This interpretation is within the decisions except in 
those cases involving the receipt of funds due to the firm or the 
payment of firm obligations.?* In case of a deadlock, either part- 
ner can terminate the partnership agreement at his pleasure, sub- 
ject to liability for damages if his action is not justified by the 
co-partner’s conduct.?* 

Partnership Books 1724m—16.** Partners Must Render In- 
formation 1724m—17.** 

These sections state the universally accepted rule and follow as a 
necessary consequence from the fiduciary character of the relation- 
ship.** The provision as to the place where books shall be kept is 
new, and corresponds to the rule in the case of corporations. Al- 





1724m—23. 

* LINDLEY ON PARTNERSHIP, 5th ed., *313; GILMORE ON PARTNERSHIP, 364; 
POLLOCK’s DIGEST OF PARTNERSHIP, 86. 

”™28 Harv. Law Rev. 762 at 781. 

229 Harv. Law Rev. 291 at 302. 

* GILMORE ON PARTNERSHIP, 368; Bird v. Fake, 1 Pin. 290; Wipperman 
v. Stacy, 80 Wis. 345. 

%1724m—26, Sec. 2. 

*1724m—16. [Partnership Books.] The partnership books shall be 
kept, subject to any agreement between the partners, at the principal 
place of business of the partnership, and every partner shall at all times 
have access to and may inspect and copy any of them. 

1724m—17. [Partners Must Render Information.] Partners shall ren- 
der on demand true and full information of all things affecting the part- 
nership to any partner or the legal representative of any deceased part- 
ner or partner under legal disability. 

*>GIEMORE ON PARTNERSHIP, 371; LINDLEY ON PARTNERSHIP (5th ed.), 
*404; ParsONS ON PARTNERSHIP (4th ed.), Sec. 154; Diamond v. Hender- 
son, 47 Wis. 172: Knapp v. Edwards, 57 Wis. 191. 
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though no limitation is placed in terms on the right to inspect and 
copy books, the partner will be restrained from making use of 
the information for purposes hostile or injurious to the firm, be- 
fore and after he has ceased to be a partner.”® 

Partner Accountable as a Fiduciary 1724m—18.”" The section 
recognized the salutory rule, applied to agents and trustees gen- 
erally. Having undertaken to act for a principal, acestui que trust, 
or a firm, the law requires the complete subservience of the personal 
advantage of the actor to the interest of the persons beneficially 
involved.** The section not only makes the partner liable, but 
makes him liable as a trustee, thus enabling his copartners or the 
firm creditors to enforce a claim against the separate estate of the 
offending partner, and also to have a priority over his individual 
creditors in his separate estate in all cases where the misappro- 
priated fund or profit can be traced.*”® The Wisconsin decisions 
are in accord.*° 

Right to an Account 1724m—19."* In general, a formal ac- 
count is recognized as a necessary step in winding up proceedings.* 





* PoLLOCK’s DicEST OF PARTNERSHIP, 87. Commenting on a similar pro- 
vision in the English Act. 

*1724m—18. [Partner Accountable as a Fiduciary.] (1) Every part- 
ner must account to the partnership for any benefit, and hold as trustee 
for it any profits derived by him without the consent of the other partners 
from any transaction connected with the formation, conduct, or liquida- 
tion of the partnership or from any use by him of its property. 

(2) ‘This section applies also to the representatives of a deceased 
partner engaged in the liquidation of the affairs of the partnership as 
the personal representatives of the last surviving partner. 

* MECHEM ON AGENCY, 2nd ed., Sec. 1188 et seq; Perry on Trusts, 6th 
ed., Sec. 209, Sec. 427, note; PARSONS ON PARTNERSHIP, 4th ed., Sec. 158. 

* BATES ON PARTNERSHIP, Sec. 790 et seq; GILMORE ON PARTNERSHIP, 378; 
30 Cyc. 458. 

*® Jennings v. Chandler, 10 Wis. 21; Grant v. Hardy, 33 Wis. 668; 
Daniels v. McCormick, 87 Wis. 255; Weirich v. Dodge, 101 Wis. 621; 
Jones v. Kinney, 146 Wis. 130. 

%1724m—19. [Right to an Account.] Any partner shall have the right 
to a formal account as to partnership affairs: 

(a) If he is wrongfully excluded from the partnership business or 
possession of its property by his co-partners, 

(b) If the right exists under the terms of any agreement, 

(c) As provided by section 1724m—18, 

(d) or Whenever other circumstances render it just and reasonable. 

* Talford v. Talford, 44 Wis. 547; Knapp v. Edwards, 57 Wis. 191; 
Zimmerman v. Chambers, 79 Wis. 20; Teipner v. Teipner, 135 Wis. 380; 
Schmidt v. Mertes, 145 Wis. 468. 
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The specific provisions for an account, where a party is excluded 
wrongfully from the firm, or when a partner is charged with 
breach of a fiduciary duty, in form extends the right, though in 
practice, the wrongful exclusion or the breach of fiduciary duty is 
usually the foundation of a suit for dissolution for which the ac- 
counting is a prerequisite. As each partner has access to the 
books of the firm and the right to full information as to partner- 
ship affairs under sec. 1724m—20 of the act, the occasion for a 
formal account under subsection d would be rare. 

After a Fixed Term Partnership Continues as a Partnership 
at Will 1724m—20.** After the date fixed for the termination 
is passed, if the business is continued, the rights of the partners 
are presumably governed by the original agreement, except that 
any partner can terminate the partnership at pleasure without 
liability.** 

Property Rights of a Partner 1724m—21.*° This section deals 
with one of the most confused topies in partnership law, a con- 
fusion due to uncertainty as to the nature of a partnership and 
of a partner’s interest therein. Under the entity or continental 
view of a partnership, the question is disposed of in substantially 
the same way, as the common law disposes of a stockholder’s in- 
terest in the property of a corporation, and for a similar reason; 





*1724m—20. [After Fixed Term Partnership Continues as Partnership, 
at Will.] (1) When a partnership for a fixed term or particular undertak- 
ing is continued after the termination of such term or particular under- 
taking without any express agreement, the rights and duties of the part- 
ners remain the same as they were at such termination, so far as is con- 
sistent with a partnership at will. 

(2) A continuation of the business by the partners or such of them 
as habitually acted therein during the term, without any settlement or 
liquidation of the partnership affairs, is prima facie evidence of a con- 
tinuation of the partnership. 

*“ GILMORE ON PARTNERSHIP, 570; BATES ON PARTNERSHIP, Sec. 571; Linp- 
LEY ON PARTNERSHIP, 5th ed., *122. 

* 1724m—21. [Property Rights of a Partner.] (1) The property rights 
of a partner are his rights in specific partnership property, his interest in 
the partnership, and his right to participate in the management. 

(2) <A partner is co-owner with his partners of specific partnership 
property holding as a tenant in partnership. 

(3) The incidents of this tenancy are such that: 

(a) A partner, subject to the provisions of this act and to any agree- 
ment between the partners, has an equal right with his partners to 
possess specific partnership property for partnership purposes; but he 
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since if the firm is an entity, the property belongs to it, and the 
partner has neither title to the property nor power by assignment 
or otherwise, to give to third persons any direct interest in it. Since 
the common law did not accept the entity theory, but regarded the 
partners as joint tenants in the firm property, it was found difficult 
to hold that joint tenants in partnership stood on a different foot- 
ing as to their interest and control, than joint tenants who were 
not partners. The equity courts at once began to engraft limita- 
tions on the common law incidents of joint tenancy. The incident 
of survivorship, the most characteristic feature of joint tenancy, 
was held not to apply to the beneficial interest, when the joint 
tenants were partners.** The right of each joint tenant to convey 
his undivided interest to third persons was limited not merely as 
to those taking with notice of the partnership, but absolutely. This 
was accomplished by means of a legal fiction, the doctrine of out 
and out conversion, by which the law treated all firm property as 
personalty, and subject to firm debts, the partner’s only right in 
equity being to have an account, and a payment in money of any 
balance found in his favor after the payment of firm obligations.*’ 
The American courts reach the same result, though a majority of 
them have not accepted the doctrine of out and out conversion, 
but held that the real estate of the firm is converted only to the 
extent necessary to pay firm obligations, the remainder being 





has no right to possess such property for any other purpose without the 
consent of his partners. 

(b) A partner’s right in specific partnership property is not assignable 
except in connection with the assignment of rights of all the partners in 
the same property. 

(c) A partner’s right in specific partnership property is not subject 
to attachment or execution, except on a claim against the partnership. 
When partnership property is attached for a partnership debt the partners, 
or any of them, or the representatives of a deceased partner, cannot claim 
any right under the homestead or exemption laws. 

(d) On the death of a partner his right in specific partnership prop- 
erty vests in the surviving partner or partners, except where the deceased 
was the last surviving partner, when his right in such property vests in 
his legal representative. Such surviving partner or partners, or the legal 
representative of the last surviving partner, has no right to possess the 
partnership property for any but a partnership purpose. 

(e) A partner’s right in specific partnership property is not subject 
to dower, courtesy, or allowances to widows, heirs, or next of kin. 

* Co. Litt. 182a. Jeffereys v. Small, 1 Vern. 217. 
* LINDLEY ON PARTNERSHIP, 8th ed., 816; GiLMOoRE ON PARTNERSHIP, 154. 
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treated as realty to be divided by partition proceedings at the suit 
of a partner or his representatives.** The doctrine of partial con- 
version results in a marshalling of firm property in much the same 
way as real and personal property is marshalled in settling the 
estate of a deceased person.*® 

Another consequence of the doctrine is the recognition of a 
right to dower by the widow of a deceased partner in the undivided 
interest of her husband in the residue of the firm realty,*° a right 
denied in all jurisdictions adopting the theory of an out and out 
conversion. American courts have also recognized the right to 
exemptions to individual partners under exemption statutes, where 
property is seized under an execution, either at the suit of firm or 
individual creditors. The possibility of such a ruling is again due 
to the common law conception of a partnership, and the applica- 
tion of the same rule to partners as to other joint tenants.* 
Creditors of individual partners by similar reasoning were per- 
mitted to reach their debtor’s interest in the firm by seizure of the 
firm’s property under an execution, the purchaser at the sale ob- 
taining not the title of the debtor in the specific property seized, 
but his interest in the partnership, subsequently determined by 
an account. The seizure of the firm assets was symbolical only, a 
means of reaching the right of the partner to an account and the 
proceeds, a right that could not be seized under a common law 
execution.* 

The provisions of this section compared to the rights of a part- 
ner in firm property, and its assignment and seizure under an exe- 
cution or attachment, as worked out by equity, show that the 
changes affected are mainly in form and not of substance.** The 
incidents of a tenancy in partnership are the incidents already en- 
grafted by courts of equity on joint tenancy, where the tenants 
are partners. Subsection e abolishing dower, etc. indicates a 
change in those jurisdictions that have accepted the doctrine of 
partial conversion. The English courts and the minority of Amer- 
ican decisions following the English rule of out and out conver- 





% GILMORE ON PARTNERSHIP, 155; BURDICK ON PARTNERSHIP, 3rd ed. 107. 

*See note 38. 

“ BurDICK ON PARTNERSHIP, 3rd ed., 109; GrtMorE ON PARTNERSHIP, 165. 

“ BuRDICK ON PARTNERSHIP, 3rd ed., 112; GrmMorE ON ParTNeERSHIP, 409. 

“ BurRDICK ON PARTNERSHIP, 3rd ed., 2706; LINDLEY ON PARTNERSHIP, 8th 
ed., 418; Gr~mMorE ON PARTNERSHIP, 411. 

#29 Har. L. Rev. 291 at 292. 
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sion, have never recognized these rights. In this connection, it is 
of interest to note that the English partnership act reaches the 
same result sought by the phrasing of the uniform act by adopting 
the out and out conversion theory of the equity courts.** 

Subsection d changes the rule accepted by most courts, but again 
it is a change in form, since it vests the title of all the property 
of the firm in the surviving partners irrespective of whether it is 
personalty or realty. This was the common law rule, where the 
legal title stood in the names of all the partners. In many juris- 
dictions, Wisconsin among the number, as a result of legislation 
making persons holding under a common title and conveyance, 
tenants in common rather than joint tenants, the undivided inter- 
est in real estate passed to his heirs on the death of a partner,* 
subject of course to the surviving partner’s right to have the 
property applied to firm debts. This clause makes the legal title 
to real estate survive as has always been the rule in the case of 
personal property. 

The Wisconsin courts have followed the majority American rule 
as to partial conversion,** and have allowed the individual partners 
statutory exemptions where the property was severable.*7 On the 
question of the right of an individual creditor of a partner to at- 
tach firm property, the court in Brande v. Bond* observes, after 
discussing the uncertainty of the partner’s interest prior to an 
account, ‘‘In view of these considerations, and others which might 
be suggested, it is exceedingly doubtful, whether the law should 
allow the partnership property to be attached or garnished at the 





“53 and 54 Vict. c. 39 Sec. 22. Where land or any heritable interest 
therein has become partnership property, it shall unless the contrary in- 
tention appears be treated as between the partners (including the repre- 
sentatives of the deceased partner), and also as between the heirs of the 
deceased partner and his executors and administrators, as personal or 
movable and not real or heritable estate. 

“ Wis. Stats., Sec. 2068. 

* Pierce v. Covert, 39 Wis. 252; Martin v. Morris, 62 Wis. 418; Kruschke 
v. Stefan, 83 Wis. 373; Kyle v. Carpenter, 130 Wis. 310. 

* Gilman v. Williams, 7 Wis. 329; Wright v. Pratt, 31 Wis. 99; Russell 
v. Lennon, 39 Wis. 570; O'Gorman v. Finke, 57 Wis. 649; Gall v. Hubbell, 
61 Wis. 293;First National Bank vy. Hackett, 61 Wis. 335; McNair v. 
Rewey, 62 Wis. 167; First National Bank v. Baker, 68 Wis. 442; Severson 
v. Porter, 73 Wis. 70; Ladwig v. Williams, 87 Wis. 615; Bong v. Parmen- 
tier, 87 Wis. 129; Lamont v. Wooton, 88 Wis. 107; In re Ellenbecker, 206 
Fed. 396; In re Camp, 91 Fed. 745; In re Frederick, 95 Fed. 283. 

#63 Wis. 140. 
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suit of a creditor of one of the partners, before the partnership 
affairs are settled, and it is made to appear that such partner had 
an interest in the partnership funds, which can be applied to the 
payment of his individual debts.’’ The decision went off on an- 
other point. 

In Powers v. Large,*® the court inferentially recognizes the pro- 
priety of the attachment of firm property on a judgment against 
an individual partner, but decides that an attaching creditor of 
the firm who attaches prior to the sale under the individual 
ereditor’s execution, is entitled to the proceeds of the sale. It is 
intimated, however, if the firm creditor’s attachment had been 
made after the sale, his right would have been cut off; yet if the 
sale only disposed of the partner’s interest in the firm, which is 
the view generally accepted, it is difficult to see how the sale could 
affect the rights of the firm creditor. 

The decisions recognize the prevailing rule as to the legal and 
equitable rights of the surviving partner to the firm property. 

Partner’s Interest in the Partnership 1724m—22". The pre- 
ceding sections dealing with the incidents of tenancy in part- 
nership, assignability, and dower, obviously lead to the definition 
of a partner’s interest as set out in this section. 

Assignment of a Partner’s Interest 1724m—23."* A preced- 
ing section (1724m—21 Par. b) forbids the assignment of a part- 





#69 Wis. 621. 

” Shields v. Fuller, 4 Wis. 102; Jennings v. Chandler, 10 Wis. 21; Rogers 
v. Brightman, 10 Wis. 55; Roys v. Vilas, 18 Wis. 169; Sherman v. Kreul, 
42 Wis. 33; Logan v. Diron, 73 Wis. 533; Logan v. Trayser, 77 Wis. 579; 
Weld v. Johnson Mfg. Co., 86 Wis. 552; Sweet v. Davis, 90 Wis. 409; 
Shearer v. Browne, 102 Wis. 585; Rowell v. Rowell, 122 Wis. 1; Stehn v. 
Hayssen, 124 Wis. 583; Davis v. Davis, 137 Wis. 640. 

5§1724m—22. [iPartner’s Interest in the Partnership.] A partner’s in- 
terest in the partnership is his share of the profits and surplus, and the 
same is personal property. 

2 1724m—23. [Assignment of Partner’s Interest.] (1) A conveyance 
by a partner of his interest in the partnership does not of itself dissolve 
the partnership, nor, as against the other partners in the absence of agree- 
ment, entitle the assignee, during the continuance of the partnership, to 
interfere in the management or administration of the partnership business 
or affairs, or to require any information or account of partnership transac- 
tions, or to inspect the partnership books; but it merely entitles the as- 
signee to receive in accordance with his contract the profits to which the 
assigning partner would otherwise be entitled. 

(2) In case of a dissolution of the partnership, the assignee is en- 
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ner’s interest in specific firm property. This section recognizes 
the right of the partner to assign his interest in the partnership, a 
right which, as the discussion under 1724m—21 points out, was 
always recognized by the courts of equity; indeed it is held by the 
great weight of authority that an assignment purporting to trans- 
fer the individual interest of the partner in specific property, 
passed only the right to any surplus shown to be due the assign- 
ing partner on an account, the rule being the same whether the 
assignment was voluntary or involuntary. This section adopts 
the equity rule with additional provisions concerning the rights 
and powers of the assignee about which the authorities have not 
been in accord.** 

These restrictions apparently make the assignee’s rights strictly 
subservient to the rights of the firm, with no rights to force a set- 
tlement of his interest, except on a winding up of the firm in due 
course. Since an assignment does not operate as a dissolution, the 
assignee is not in as favorable a position as his assignor, who under 
subsequent provisions of the Act,®* can force a dissolution at any 
time regardless of the provisions of the partnership agreement. 

Partner’s Interest Chargeable as such with Judgment Lien 
1724m—24."° The preceding section deals with the rights of an 





titled to receive his assignor’s interest and may require an account from 
the date only of the last account agreed to by all the partners. 

®= PARSONS ON PARTNERSHIP, 4th ed., Sec. 305; GiuMoRE ON PARTNERSHIP, 
75, 578; LinpLEY ON PARTNERSHIP, 8th ed., 660; Noonan v. McNab, 30 Wis. 
277. 

*1724m—26, Sec. 2. 

%1724m—24. [Partner’s Interest Chargeable as Such With Judgment 
Lien.] (1) On due application to a competent court by any judgment 
creditor of a partner, the court which entered the judgment, order, or 
decree, or any other court, may charge the interest of the debtor partner 
with payment of the unsatisfied amount of such judgment debt with in- 
terest thereon; and may then or later appoint a receiver of his share of 
the profits, and of any other money due or to fall due to him in respect 
of the partnership, and make all other orders, directions, accounts and 
inquiries which the debtor partner might have made, or which the cir- 
cumstances of the case may require. 

(2) The interest charged may be redeemed at any time before fore- 
closure, or in case of a sale being directed by the court may be purchased 
without thereby causing a dissolution: 

(a) With separate property, by any one or more of the partners, or 
(b) With partnership property, by any one or more of the partners 
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assignee under a voluntary assignment. The present section copied 
from the English Act®* is designed to afford a means of reaching 
the partner’s interest in the firm by a judgment creditor of a part- 
ner. It does away with the cumbersome method of attachment and 
sale of specific partnership property under the guise of which the 
partner’s interest in the firm was disposed of. It will be observed 
that such an order does not give the creditor in whose favor the 
order is made any greater rights against the other partners or 
the firm than the partner himself enjoyed. On the other hand, 
the other partners can redeem the interest subjected to the order 
with firm or individual funds. The Commissioners on Uniform 
State Laws adopted the term charging order; the Act as adopted 
uses the term judgment lien, which may be significant, in view of 
the ruling of the English court that a charging order is not an 
execution protected by the Bankruptey Act nor a transaction 
protected by another section of the same Act.'’ Hence, if a re- 
ceiving order is made against a judgment debtor upon an act 
of bankruptcy committed prior to the charging order, the title 
to the trustee in bankruptcy will prevail over that of the judg- 
ment creditor.** 

The provision of subsection 3, that nothing in the Act shall 
deprive the partner of his right, if any, under the exemption laws 
is interpreted by the draftsman as saving to the partner his right 
to exemption, if the interest in the partnership is attached for his 
separate debt.*® 


H. S. RicHarps. 


with the consent of all the partners whose interests are not so charged or 
sold. 

(3) Nothing in this act shall be held to deprive a partner of his right, 
if any, under the exemption laws, as regards his interest in the partner- 
ship. 

*53 and 54 Vict. c. 39 Sec. 23. 

* Re Hutchinson 16 Q. B. D. 515; Wild v. Southwood, (1897) 1 Q. B. 
317; O’Shea’s Settlement, (1895) 1 Ch. 325. 

88 LINDLEY ON PARTNERSHIP, 8th ed., 418-422. 

® Uniform Partnership Act Pamphlet, Draftsman’s Note Sec. 25 (c). 











MEETING OF THE WISCONSIN STATE BAR ASSOCIATION 


The State Bar Association held a successful meeting at Milwau- 
kee on September 28-30, 1920. 

Aside from the interesting addresses of the president, Patrick 
H. Martin, of Paul S. Reinsch and Albert J. Beveridge, the meet- 
ing was featured by the reports of three committees, recommend- 
ing important practical legislation. We present herewith the sub- 
stance of the report of a committee appointed at a prior meeting 
of the Association to consider and report upon the recommenda- 
tions contained in the presidential address of Mr. B. H. Goggins 
to the Association, in 1917. The Committee consisted of Harry L. 
Butler, Marvin B. Rosenberry and Howard L. Smith, chairman. 
We shall hope in a future issue of the Review to be able to say 
something of the reports and of the action recommended by the 
other committees. 

We quote from the report of this committee on some of the 
topies of more general interest covered by it. Mr. Goggins had 
favored the abolition of the printed case in the Supreme Court. 
As to this the committee say: 


SIMPLIFYING AND CHEAPENING OF APPEALS BY THE ABOLITION 
OF THE PRINTED CASE 


It appears that in a number of states the printed case has been 
abolished and in others limited. The objection to it is that it 
adds to the cost of appellate proceedings. Mr. Goggins says, ‘‘It is 
submitted that there is no good reason for the case printing that 
is now done. It does not assist counsel, and, it is submitted, does 
not assist the Court.’’ 

With this the Committee are not able fully to agree. That there 
is no good reason for such and so much case printing as is now 
done may be readily agreed. But excesses in this direction are not 
required by the rule of court, which demands only that the ‘‘ap- 
pellant or plaintiff in error shall print a case containing an 
abridgement of the record, so far as to present the question for 
decision.’’ (Supreme Court Rule 6) 
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Mr. Goggins says, ‘‘Rarely are the pleadings of any significance 
in the Supreme Court.’’ But the rule does not require them to be 
printed, except ‘‘so far as to present the questions for decision.’’ 

The Committee have not been able to persuade themselves that, 
where the appellate court consists of seven or more members, 
having large calendars to dispose of, the printed case ought to be 
abolished. We think this would be unfair to the court and also 
to litigants in that, apart from the necessary hindrance, confusion 
and annoyance affecting all litigants and the public alike, the 
presence in the court of but one record in complicated and dif- 
ficult cases would, it seems to us, have an inevitable tendency to 
produce those one-man decisions which are so justly reprehended. 
We cannot therefore recommend that the Supreme Court be urged 
to exercise the power conferred upon it by statute to abolish the 
printed case. 

And yet, in practice, the printed case is very frequently, per- 
haps it may even be said generally, unnecessarily expensive. 
Insofar as it is so, it adds unnecessarily to the cost of lit- 
igation. But this results not from the requirement of a printed 
ease, but from a failure on the part of counsel preparing such 
eases to observe the limitations of the rule requiring that it contain 
only ‘‘an abridgment of the record so far as necessary.’’ Prob- 
ably a majority of the printed cases filed in the court evidence 
scarcely any attempt to intelligently abridge the record, or to 
helpfully apply the rule requiring an appropriate index. They 
seem to be prepared by simply turning over to the printer the 
certified copy of the record and the reporter’s transcript, settled or 
agreed upon as the ‘‘settled case’’, or bill of exceptions, with the 
minimum possible index, referring only to the different witnesses, 
but making no attempt by subdivision and specification to indicate 
for instance, the place where any one witness testifies as to any 
particular subject, or to indicate the various places where all the 
testimony on any particular point can be found. The Committee 
have recently seen a printed case containing nineteen exhibits, all 
of which are indexed merely as Exhibit ‘‘A’’, Exhibit 1, and so 
forth, without any intimation as to the contents of the several ex- 
hibits. Such an index, while perhaps not valueless, would be vastly 
more valuable if it indicated which of these exhibits was the deed, 
which the mortgage, which the letter or receipt or photograph, and 
so on. Primarily the Court is not so much interested in knowing 
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the pages at which John Jones’ testimony begins and ends as in 
knowing where to find the testimony as to the condition of the 
machinery, the state of the road, the language that was used, or 
the document that is to be construed, irrespective of its number 
as an Exhibit. The indexes of only the best practitioners observe 
this principle. While defective, lazy indexing does not perhaps 
increase the cost of litigation to any particular client, the Commit- 
tee have felt justified in mentioning it while on the subject of the 
printed case, since the intelligent and expeditious disposition of 
its work by the Appellate Court is a matter of public concern. The 
attention of the bar may well be called, in this connection, to the 
remarks of the Court itself upon the subject in Weinhagen v. 
Hayes, 178 N. W., 780, and to the fact that such indexes are com- 
pulsory in the federal courts. 

But the printing in the case of everything that comes from the 
clerk and the stenographer, whether well indexed or not, un- 
doubtedly increases the cost of litigation. This, however, is a mat- 
ter wholly within the hands of counsel, who may, while preserving 
the printed case, save their clients much money now wasted by com- 
plying with the limitations of the rule and printing only ‘‘an 
abridgment of the record so far as necessary.”’ 

Rule 44 provides, ‘‘No costs shall be taxed for printing any 
case, * * * unless these rules have been complied with.”’ 

But this is a rule obviously capable of application only in ex- 
treme cases, in which cases the court has often applied it—but 
not by way of relief to the client for whom the Case was printed. 
The court has, perhaps, no power to require, as the English Courts 
sometimes do, that unnecessary costs be paid by counsel—at least 
not in any case which does not amount to a contempt of court. The 
remedy for excessive printing, then, must be a self-denying or- 
dinance imposed by counsel upon themselves. 


THE SHORTENING OF OPINIONS AND ABRIDGING THE REPORTING 
AND PUBLISHING OF THE SAME 


With respect to this topic the Committee agree that opinions 
should be as short and as few as possible. The evils, both of pro- 
longation and of multiplication have been generally recognized. 
Wisconsin is, at least, not an especial sinner in this regard. In the 
last two volumes of the Wisconsin reports, 168 and 169, just two 
hundred cases are disposed of in a total of 1236 pages or an aver- 
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age of 6.18 pages for title, syllabus, statement of case and opinion. 
Arbitrarily selecting for purposes of comparison the two volumes 
that precede these by just one hundred volumes, to-wit, volumes 
68 and 69, we find four less cases disposed of in 125 more pages, 
or an average of almost exactly 7 pages to the case. Such com- 
parisons are, of course, not very significant, even when based upon 
a much broader basis of fact, but so far as they have any validity 
they tend to show that the court is, at least, not headed in the 
wrong direction. In this connection it is interesting to note that 
the average length of opinions in the last two volumes of New York 
Reports is 8.7 pages or about 30 per cent longer than in Wisconsin. 
But as we shall see in a moment, the New York Court earns the 
right to speak without constraint in its opinions by the relatively 
large number of cases decided without any opinion at all. 

As to abridging the reporting and publishing of opinions, opin- 
ions once written and filed are certain to be published, if not of- 
ficially, then unofficially, unless publication be prohibited by law. 
This seems hardly feasible. The only remedy, then, against the 
dead weight of opinions which threatens to engulf bench and bar 
alike is in limiting the output. In an effort to promote this laud- 
able end our Supreme Court adopted Rule 64, which provides 

“In cases where an order or judgment is affirmed, opinions will not here- 
after be written unless the question involved be deemed by this court of 


such special importance or difficulty as to demand treatment in an 
opinion.” 


It is interesting to inquire how this rule has worked and is 
working, in view of any possible modification or extension of it. 
It should be said at the outset that the only difficulty the court has 
had in its application has arisen from the bar itself. Every mem- 
ber of the bar is in favor of the application of the rule in all cases 
except those in which he himself represents a defeated appellant. 
In those cases it seems monstrous and unreasonable. 

In the two terms of the year 1918 there were 316 cases on the 
calendar, of which 34, or 1034 per cent were affirmed without opin- 
ion. In 1919 of 294 cases on the calendar 8 were thus disposed of, 
or about 224 per cent. We are told by members of the Court 
that this falling off from 1034 to 2%4 per cent was caused in part 
by the accidental circumstance that fewer cases seemed to require 
such disposition, but in no small degree by the strenuous protests 
of members of the bar whose cases had been thus disposed of. The 
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Court seems to have been doubtful to what extent the bar approved 
of the actual application of the rule. To the Committee the rule 
seems to be a highly beneficial one which should receive a liberal 
application, with a heart hardened against the protests of attorneys 
and their clients, whose cases thus escape immortality. Collectively 
and in the abstract we are all in favor of limiting the increasing 
load of judicial opinion, and it is elsewhere being done progres- 
sively and with a ruthless hand. Thus, in his address Mr. Goggins 
notes with approval that in the then latest volume, 219, of the New 
York Court of Appeals Reports, one hundred and eighty-six such 
cases are to be found. A like showing is made in every succeeding 
volume of those reports, the last volume, 226, recording 148 cases 
affirmed without opinion to 72 decided with opinion. And this 
takes no account of numerous cases in which the order was a dis- 
missal of the appeal. More than 67 per cent, then, of the cases 
disposed of on the merits in the New York Court of Appeals are 
now without opinion, as against the 224 per cent of last year in 
the state of Wisconsin. 

The relief to the profession is apparent from a further consid- 
eration. Volume 219 of the Appellate Reports of that state to 
which Mr. Goggins referred begins with July 11, 1916, and the 
latest volume ends with July 15, 1919. Between those dates of 
slightly over three years the total mass of opinions uttered by that 
court with its ten judges is 4,299 pages. During the same period 
exactly the Supreme Court of Wisconsin filed 3,801 printed pages 
of opinion. In other words, in the three year period in question the 
New York Court of Appeals disposed of all the vast appellate busi- 
ness of the Empire State in a considerably smaller number of 
opinions each about 30 per cent longer on the average than the 
Wisconsin court. It was enabled to do this by deciding about two- 
thirds of its cases without opinion. 

Of course it will not be overlooked that very many, probably 
a large majority, of the cases reaching the New York Court of 
Appeals come to it from intermediate appellate courts in whieh 
opinions had been rendered. This fact might well lead to a more 
liberal adoption of the practice of affirming without opinion in 
the Court of Appeals than would be proper in Wisconsin where 
such intermediate courts are lacking and every appeal comes from 
the trial court. But when all allowance is made for this differ- 
ence, the fact remains that these cases thus disposed of without 
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opinion were properly before the court for decision, and were 
thus disposed of to the extent of more than two-thirds of the 
entire number. 

These comparisons seem to indicate that the practice of decision 
without opinion so sparingly indulged in by our Court might 
well receive material extension. The Committee are of the opinion 
that the Court is entitled to know that such extension would meet 
with the approval of the bar. It recommends, therefore, the adop- 
tion of the following resolution. 

‘*RESOLVED, that the Wisconsin State Bar Association ap- 
proves the policy of Rule 64 of the Supreme Court providing for the 
omission of opinion in cases of affirmance unless the questions in- 
volved are of such special importance or difficulty as to demand 
treatment in an opinion, and will welcome a more extended appli- 
eation of the rule by the Court.’’ 

This resolution was adopted. 


SHOULD APPELLATE JURISDICTION BE ENLARGED TO INCLUDE, 
THE HEARING OF TESTIMONY ON APPEAL IN CERTAIN CASES, 
—TO PERMIT, FOR INSTANCE, THE INTRODUCTION BEFORE 
THE APPELLATE COURT OF CERTIFIED COPIES OR ORIGINALS 
OF INSTRUMENTS WHERE THE PROOF THEREOF IN THE 
TRIAL COURT WAS DEFECTIVE? 


With respect to these suggestions the Committee are not suffi- 
ciently convinced that any such extension of appellate jurisdiction 
is necessary, to warrant them in making any recommendations. The 
jurisdiction now exercised by the Court under Sec. 2405m is ex- 
ceedingly elastic. It would seem as though under existing legisla- 
tion and rule, the Court might now obtain substantially the results 
sought for. It may and does control the issues, if any, which may 
be raised when a case is remanded and direct the conditional result 
of a determination of those issues in the lower court. So, without 
foreclosing action or opinion on any concrete measure of reform 
that may be suggested the Committee does not, at this time, feel 
justified in recommending any specific action. 

Mr. Goggins raises the always important question of 


THE LAW OF EVIDENCE AND ITS ADMINISTRATION 


The first recommendation relates to the matter of expert evi- 
dence and expert witnesses, and proposes the following enactment: 
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“Section 1. Whenever, in any criminal case, expert opinion evidence 
becomes necessary or desirable, and whenever in any civil case such evi- 
dence with respect to the sanity or mental competency or derangement of 
any person becomes necessary or desirable, the judge of the trial court 
may summon one or more disinterested qualified experts, not exceeding 
three, to testify at the trial. The compensation of such expert witnesses 
shall be fixed by the court and paid by the county. The receipt by any 
expert witness summoned under this section of any other compensation 
than that so fixed by the court and paid by the county, or the offer or 
promise by any person to pay such other compensation shall be unlawful 
and punishable as contempt of court. 

The successful party shall, in all civil cases, reimburse the county for 
such expert witness fees paid by the county and they may be taxed in his 
favor as costs against the unsuccessful party. The trial court may make 
such reimbursement of the county a condition of the enforcement or entry 
of the judgment. 

In case the judge shall issue the summons before the trial is begun he 
shall, so far as may be practicable, notify counsel for both parties of the 
witnesses so summoned. 

The fact that such expert witnesses have been appointed by the court 
shall be made known to the jury, but they shall be subject to cross exam- 
ination by both parties, who may also summon other expert witnesses at 
the trial. 

Sec. 2. Examination of Accused by State’s Witnesses: In criminal 
cases no testimony regarding the mental condition of the accused shall be 
received from witnesses summoned by the accused until the expert wit- 
nesses summoned by the prosecution have been given an opportunity to 
examine the accused, if such opportunity shall have been reasonably de- 
manded. 

Sec. 3. Commitment to Hospital for Observation: "Whenever in a crim- 
inal case the existence of mental disease on the part of the accused at the 
time of the trial is suggested or becomes the subject of inquiry, the judge 
of the court before which the accused is to be tried or is being tried may, 
after reasonable notice and opportunity for hearing, commit the accused 
to the State Hospital for the Insane, to be detained there a reasonable 
time, to be fixed by the court, for the purpose of observation. The court 
shall direct the superintendent of the hospital to permit all the expert 
witnesses summoned in the case to have free access to the accused for the 
purpose of observation. The court may also direct the chief physician of 
the hospital to prepare a report regarding the mental condition of the 
accused. This report may be introduced in evidence at the trial under 
the oath of said chief physician, who may be cross examined regarding 
the report by counsel for both sides. 

Sec. 4. Written Report by Witness: Each expert witness may pre- 
pare a written report upon the mental condition of the person in question, 
and such report may be read by the witness at the trial. If the witness 
presenting the report was called by one of the opposing parties, he may 
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be cross examined regarding his report by counsel for the other party. 
If the witness was summoned by the court, he may be cross examined re- 
garding his report by counsel for both parties.” 


This recommendation is, in substance, but with some modifica- 
tions the one adopted by the National Institute of Criminal Law 
and Criminology in 1914, as reported in the Reports of the Amer- 
ican Bar Association for 1914, pp. 1112 et seq. This was after- 
wards in 1917 adopted by the American Bar Association except 
Section 3 for which a substitute was proposed which the Commit- 
tee regard as impracticable and ill advised. The terms of such 
substitute may be found in the Proceedings of the American Bar 
Association for 1915, p. 376. 

Section 1 of the Committee’s report, however, extends the pro- 
visions of the Institute’s bill to civil cases as well as criminal where 
the expert question is as to mental competency, and adds the sec- 
ond paragraph of the Section. 

Sections 2, 3 and 4 of the Committee’s bill are not sufficiently 
different from the recommendations of the Institute to justify de- 
tailed discussion here. 

Section 5 of the Institute’s bill which provided for a joint re- 
port by the experts has been omitted. 

That expert testimony constitutes in criminal cases and when 
concerning itself with medical science, one of the scandals and re- 
proaches in the administration of justice is too generally conceded 
to require re-enforcement here. It was the subject of the thought- 
ful and painstaking presidential address of George B. Hudnall 
to the Association in 1916. Mr. Hudnall’s address contains a mass 
of information as to remedies at that time proposed and as to leg- 
islation up to that time attempted. 

The Committee are not unmindful of the fact that their recom- 
mendation is not the same as that adopted by the Wisconsin Branch 
of the Institute of Criminal Law & Criminology for the appoint- 
ment by the governor on nomination of certain medical societies of 
a Board of State Alienists, from ten to twenty in number from 
whom, in criminal cases, experts may be summoned by the court. 
There is nothing inconsistent in the two proposed bills. Both 
might well be enacted. But, as between the two, the Committee 
have preferred the one that they recommend for the reasons: 

1. That it is broader in scope, not being absolutely limited to 
either criminal cases or medical experts. 
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2. That it seems simpler, being capable of immediate operation. 

3. That it has received, in principle, the support of the Amer- 
ican Bar Association. 

This recommendation was the subject of an animated discus- 
sion in the course of which it developed that the Board of Circuit 
Judges had had the same subject under consideration and that a 
committee of that body, composed of Judges Stevens, Grimm and 
Fritz had agreed upon a substantially similar bill. Some diffi- 
culties were suggested in the application of the bill to civil cases, 
which the time at the disposal of the Association seemed to make 
it difficult to iron out. The Association finally, on motion of the 
Committee adopted a resolution approving the bill in principle, as 
applied to criminal cases, and directing the committee to co-operate 
with the Board of Circuit Judges in formulating and presenting 
to the legislature an appropriate bill. 


PRIVILEGE AGAINST SELF-INCRIMINATION 


The second recommendation of the Committee as to evidence is 
an amendment of the State Constitution Article I, Section 8 by in- 
serting the words ‘‘until the legislature shall otherwise provide’’, so 
that the Section when amended shall read: 


“Prosecution, Second Jeopardy, Bail, Habeas Corpus, Sec. 8. No per- 
son shall be held to answer for a criminal offense without due process of 
law, and no person for the same offense shall be put twice in jeopardy of 
punishment, nor, until the legislature shall otherwise provide, shall any 
person be compelled in any criminal case to be a witness against himself. 
All persons shall, before conviction, be bailable by sufficient sureties, ex- 
cept for capital offenses when the proof is evident or the presumption 
great; and the privilege of the writ of habeas corpus shall not be sus- 
pended unless when in cases of rebellion or invasion the public safety may 
require it.” 


The only change from the existing provision is the insertion of 
the words in italics. 

The obvious purpose of this amendment is to enable the legis- 
lature to provide, if it shall in the future be disposed to do so, for 
the adverse examination of criminal defendants. This is a recom- 
mendation passed by the Wisconsin Branch of the Institute of 
Criminal Law & Criminology in 1912. (Proceedings of Fourth An- 
nual Meeting pp. 269 and 95). A bill to accomplish this reform 
was afterwards passed by the Senate, but failed in the House, 
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largely because it had not been passed upon by the State Bar 
Association. (Report of Sixth Annual Meeting, p. 16). The 
Committee believe this reform to be in line with the best thought 
of the day. The constitutional provision, as it stands, is a survival 
of the time when criminal defendants could not be sworn on their 
own behalf. It was perhaps a proper corollary of this doctrine 
that they should not be forced to be witnesses against themselves. 
With the right to be sworn on their own behalf the reason for the 
provision has passed away. It is one which never had any existence 
in any other system of law than the English. The want of any 
legalized procedure for the examination of criminal defendants is 
no doubt largely responsible for the so-called ‘‘third degree’’ meth- 
ods, which are much more objectionable than an orderly regulated 
examination in court conducted by counsel under the supervision 
of the judge. As it is, in nearly every jurisdiction where the 
rule prevails it has been found necessary to largely limit its oper- 
ation by providing cases in which a witness must testify though his 
testimony tends to incriminate, the constitutional protection being 
preserved by a provision that no criminal prosecution shall take 
place as to such matter so testified to—in other words the so-called 
‘‘immunity bath’’. A list of such statutes, including those of 
Wisconsin will be found in Note 5 to Section 2281 of Wigmore on 
EVIDENCE. 

The practical result is that in a very large class of cases,— 
those of alleged violations of law by corporations, such for instance 
as the taking of rebates for transportation which can be proved 
only by their officers and their books, the state is put to the alter- 
native of abandoning its case or absolving those who are the real 
offenders. The reasons which have led to such a wide extension of 
adverse examination in civil causes are in the main equally appli- 
cable to criminal ones. 

It should be noticed that the action recommended does not, as 
many have advocated, remove the privilege, but simply leaves it 
open to legislative control. This limited remedy was the result fin- 
ally arrived at by the Institute after several years of consideration, 
on the recommendation of an influential committee of bench and 
bar.”’ 

This proposition provoked a very animated discussion, and when 
put to a vote was defeated. The Review will perhaps return at 
some later time to a further discussion of the merits of this recom- 
mendation. 
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ATTESTED DOCUMENTS 


The third recommendation of the Committee in the matter of 
evidence relates to the manner of proving attested documents. It 
was the rule of the common law that such documents could be 
proved only by the testimony of the attesting witness if available. 
This rule has been generally disapproved by writers and by courts, 
even where they have felt bound to enforce it. It obtained how- 
ever the sanction of our court in 1846 in the case of Carrington v. 
Eastman, 1 Pin. 650. It has been abrogated in most jurisdictions 
either by statute or judicial modification of the rule. 

The Committee propose the following statute: 

“Be it enacted, etc. 

It shall not be necessary to prove by the attesting witness any instru- 
ment to the validity of which attestation is not necessary; such instru- 
ment may be proved by admission or otherwise as if there had been no 
attesting witness thereto.” 


This is the form of the English statute adopted in 1854 St. 17 and 
18 Vict. C. 104 Sec. 526. 

Similar in effect, but inferior in expression, are Rev. St. Ill. 1874, 
C. 51, See. 51. Like statutes have been passed in California, Idaho, 
Maryland, Massachusetts, Michigan, New York, North Dakota and 
Rhode Island—perhaps also in other states. 

After some discussion, this recommendation was adopted. 

The final recommendation of the Committee as to matters of 
evidence is 

‘Resolved, That this association recommend to the judges and lawyers 
of the State of Wisconsin an effort on their part to liberalize and modify 
the exclusionary rules of evidence to the end that justice may be pro- 
moted and the public business expedited. It is our opinion that such a 
practice should be adopted as will expedite trials, adopt purely evi- 
dentiary rules to new or changed conditions, and abrogate practices which 
emphasize outgrown technicalities and over-emphasize the importance of 
the rules of evidence.” 


There has been in recent years an increasing demand that the 
rules of evidence be liberalized and made more applicable to mod- 
ern conditions. Some progress has been made, but much remains 
to be done. 

As pointed out by Mr. Wigmore (Preface Vol. I), the influence 
of courts in this progress is of the highest importance. Rules of 
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evidence, in the main, are the creation of the courts, and if they 
are to be liberalized, and to be better adapted to modern condi- 
tions, the work must be done by the court. We are of the opinion 
that this process is largely in the hands of the trial judges, and 
we believe that a much more liberal interpretation of the rules of 
evidence by trial courts would be sustained by courts of last re- 
sort. Recent decisions not only in this state but elsewhere clearly 
point that way. The complexities of modern life have made the 
rules of evidence which were applicable when life was much more 
simple operate in many cases to prevent the doing of justice, and 
no precedent, as Erskine said, can sanction injustice. Much con- 
fusion results because mere rules of evidence are oftentimes 
thought of both by lawyers and judges as rules of substantive 
law. (THAYER ON Evipence, p. 511). The matter is carefully 
stated by Mr. Thayer as follows: 


“But even without legislation, the judges have great power over the 
subject, direct as well as indirect. A system which mainly came into life 
at their hands and has been constantly moulded by them, by way of ad- 
ministering procedure, they can also largely reshape and recast, if they 
will. * * * By using strongly their power to shape the procedure and 
modify it by rules of court, they can do much directly; and by discourag- 
ing an unjust and overstrained application of the rules of evidence, by 
construing them freely and in a large way, by refusing to interfere with 
the rulings of the lower courts except in cases of abuse or clear and im- 
portant error, by encouraging a more elastic procedure in shaping ques- 
tions for the upper court, by recurring always to fundamental principles, 
and inclining always to give effect to these as against exceptional and 
special rules, and generally by recognizing, resolutely, and persistently, 
the subordinate, auxiliary, secondary, wholly incidental character and 
aim of the rules of evidence (properly so called), they can indirectly do a 


very great deal.” 


As was suggested by Elihu Root in his address as president of 
the American Bar Association, at Chicago, in 1916, the efforts of 
courts, either by trial or appellate, to modify or liberalize rules of 
evidence should be supplemented by members of the bar. The trial 
of cases is delayed and justice is sometimes defeated by the inter- 
position of unwarranted objections to the introduction of evidence. 
Upon the whole it is the belief of those in a position to judge that 
such objections prejudice rather than help the cause of the lawyer 
who indulges in them. It is the opinion of this Committee that if 
the courts and the bar would make a conscious, united effort, much 
could be done to bring about a change which would result in ad- 
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vancing the interests of litigants, as well as the transaction of pub- 
lie business. 

The rule against hearsay evidence—a rule peculiar to the com- 
mon law—has often been pushed to such extravagant lengths as 
to make it seem a travesty upon justice. The exceptions to it are 
full of contradictions. In one class of cases nothing less than the 
death of the declarant is held to justify admission of his declara- 
tions, while with respect to some other class of declarations ina- 
bility to procure the declarant as a witness, from whatever cause 
is sufficient. It is probably within the power of the courts, sup- 
ported by the bar to harmonize these inconsistencies which rest 
upon a purely historical or fortuitous foundation. The Committee 
is of the opinion that there should be a conscious effort to do so, 
and that it should be in the direction of making the more liberal 
rules the universal ones. 

Finally: In preparing this report the Committee have been 
impressed with the fact that in recent years many able presidential 
addresses have been delivered to the State Bar Association. Many 
of them have contained recommendations for action by the Asso- 
ciation on matters of great importance to the bar and to the peo- 
ple of the state. Yet with a few individual exceptions these recom- 
mendations have never attained the even moderate success of con- 
sideration by the Association. Such consideration as any of them 
have had has resulted from the spasmodic action of some individual 
who has been specially interested and has offered a motion. Such 
addresses as that which we have been attempting to review are 
worth more than an accidental and occasional consideration. There 
ought to be machinery by which the annual recommendations and 
suggestions of the president should come before the Association for 
its action. As its final recommendation, then, the Committee begs 
leave to suggest the adoption of the following by-law: 


“The president shall appoint each year, at the beginning of his term 
a special committee on the presidental address of his predecessor, which 
committee shall consider the recommendations and suggestions for action 
in such address, and report its own conclusions and recommendations to 
the next meeting of the Association. Where the report of the committee 
recommends legislation it should contain a draft of such proposed legis- 
lation.” 


This recommendation also was adopted. 


Howarp L. Smira. 








ST 








WISCONSIN LAW REVIEW 


PUBLISHED QUARTERLY BY THE LAW SCHOOL OF THE UNIVERSITY OF WISOONSIN 














BOARD OF EDITORS 
W. H. Paces, Editor in Chief 


FRANK T. BOESEL OLIvEeR S. RUNDELL 
E. A. GILMORE J. B. SANBORN 
H. S. RicHarps JoHn D. WICKHEM 


Howarp L. SMITH 


BOARD OF STUDENT EDITORS 
Leon F. Fotry, Student Editor in Chief ~ 


HERMAN R. SALEN .*~ Harry S. Fox 

C. E. SopERBERG - ~ P. F. LAFOoiietrtTe 
RupotpH M. SCHLABACH ~ Atvin M. LoverupD 
KENNETH S. WHITE Ray T. McCann 

D. V. W. BecKwITH C. F. MIKKELSON 
NEWELL S. BOARDMAN RicHarp H, TYRRELL 








NOTES ON RECENT CASES 


NEGLIGENCE OF PARENT OR CUSTODIAN IMPUTED TO CHILD—Hartfield v. 
Roper, 21 Wend. (N. Y.) 615, (1839) held that negligence of a parent of 
a child of tender years is imputed to the child and bars a recovery by him 
for injuries negligently inflicted by a third person. This is followed in 
California, Delaware, Maine, Maryland, Minnesota, Indiana, and Massa- 
chusetts. The weight of authority is contra. It has been severely criti- 
cized. See 29 Cyc. pages 553, 554 and 555; Robinson v. Cone, 22 Vt. 218, 54 
Am. Dec. 67; North Penn. R. Co. v. Mahoney, 57 Pa. St. 187; Government 
8t. R. Co. v. Halon, 53 Ala. 70; Braco on CONTRIBUTORY NEGLIGENCE, 2nd 
Ed. par. 116; BrsHop on Non-Contract Law, par. 581; 1 THompson Com. 
on Law oF NEGLIGENCE, par. 295; WHARTON ON LAW OF NEGLIGENCE, par. 
310. Its harshness is recognized in the courts which follow it; and 
there has been a tendency to limit its application and modify it as far as 
is consistent with previous cases. It is generally held that if the infant 
is sui juris, the negligence of the parent does not bar the infant’s re- 
covery. The infant is then held to that degree of care which a child of 
his age, capacity, and intelligence would exercise under similar condi- 
tions. Dowd v. Tighe, 209 Mass. 464, 95 N. E. 853; Hayes v. Norcross, 162 
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Mass. 546, 39 N. E. 282; Slattery v. Lawrence Ice Co., 190 Mass. 79, 76 
N. E. 459; McMahon v. Mayor, 33 N. Y. 642; Louisville etc. R. Co. v. Sears, 
11 Ind. App. 654, 38 N. E. 837; Lafferty v. Third Ave. R. Co., 85 N. Y. App. 
Div. 592, 83 N. Y. S. 405. It is also held that even though the parent is 
negligent, the child can recover if it exercised the care a reasonably 
prudent adult would exercise in similar circumstances. McGarry Vv. 
Loomis, 63 N. Y. 104, 20 Am. Rep. 510; Lynch v. Smith, 104 Mass. 32, 6 
Am. Rep. 188; O’Brien v. McGluichy, 68 Me. 552; Lannen v. Albany Gas 
Light Co., 46 Barb. (N. Y.) 264; Ihl v. Forty-second St. R. Co., 47 N. Y. 
317, 7 Am. Rep. 450. If the parent is not negligent then the child can 
recover unless he is guilty of contributory negligence. The rule in Hart- 
field v. Roper is now applied only in cases where the infant is non sui 
juris—if the parent is negligent and the infant is non sui juris, the negli- 
gence of the parent is imputed to the infant and bars its recovery. Miller 
v. Flash Chemical Co., 230 Mass. 419, 119 N. E. 702; Dowd v. Tighe, supra; 
Slattery v. Lawrence Ice Co., supra; McMahon v. Mayor, supra. 

The rule as now applied is further modified by leaving to the jury the 
question whether the infant is swi juris and whether the parents are 
negligent. The courts have refused to hold as a matter of law that a 
child 3, 4, 5, or 6 years old is not capable of taking care of itself on the 
street. And they have refused to hold that the parents were negligent 
as a matter of law if they failed to keep a constant and unremitting watch 
and restraint over their children. Kennedy v. Hill Bros. Co., 54 N. Y. 
App. Div. 29, 66 N. Y. S. 280; Fox v. Oakland Con. St. R. Co., 118 Cal. 55, 
50 Pac. 25; Sullivan v. Boston Elevated Co., 192 Mass. 37, 78 N. E. 382; 
Slattery v. Lawrence Ice Co., supra; Lynch v. Smith, supra; O'Brien v. 
McGluichy, supra; Ihl v. Forty-second St. R. Co., supra. 4 

A recent Massachusetts case applies the rule with considerable more 
strictness than has been the tendency in recent years. In Sullivan v. 
Chadwick (June 9, 1920) the plaintiff was a child 3 years and 9 months 
old, well developed, bright, and intelligent for his age. He lived on a busy 
street; had been on the street very much with his father; and gone 
alone several times to another part of the city to see his relatives; he 
knew what automobiles were and was afraid of them. On this occasion 
he was on the street alone and on attempting to cross the street ran in 
front of the defendant’s automobile and was injured. Verdict was for the 
plaintiff; on report to the Supreme Judicial Court judgment was ordered 
for the defendant. The court held that the parents of the child were 
negligent as a matter of law in allowing him to be on the street unat- 
tended; and, as he did not exercise the care required of an ordinary pru- 
dent adult, the negligence of his parents would be imputed to him and bar 
his recovery. 

If the plaintiff in the principal case was non sui juris and if the parents 
were negligent, the case is in line with earlier decisions. But in the light 
of these earlier decisions these questions are disposed of in an arbitrary 
manner. Instead of leaving the jury to decide whether the plaintiff was 
capable of being allowed on the street alone and whether the parents 
were negligent, the court held as a matter of law that the plaintiff was 
non sui juris and his parents were negligent. The court applies the 
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same rule as is applied in the earlier cases but in a more arbitrary and 
harsh manner. This is clearly shown by a comparison with other cases. 
In Lynch v. Smith, supra, the action was brought by a child 4 years and 
7 months old against a hackman for negligently driving over the plaintiff 
and injuring him. The court held it was a question for the jury whether, 
under the circumstances, the parents were negligent in allowing him to 
be on the street alone. In the principal case the court said: “The case 
is unlike Dowd v. Tighe, 209 Mass. 464, where the plaintiff was in charge 
of an elder sister who might have been found to have been careful.” It 
is difficult to see the dissimilarity. In Dowd v. Tighe the plaintiff, who 
was 3 years and 8 months old, was standing behind the defendant’s wagon 
crying for a toy that had been thrown under it. The defendant, without 
looking around, ordered the children out of the way, backed the wagon 
partly around for the purpose of turning into a passage way and ran 
over the plaintiff. The court said: “If the jury was satisfied, that the 
plaintiff, who was 3 years and 8 months old when injured, was capable 
of going upon the street unattended, the degree of care required of her 
was that of a reasonably careful and prudent child of her age. If they 
determined that she was incapable of properly caring for herself, then the 
question of her sister’s negligence, in whose care she had been placed 


temporarily by their mother, also was a question of fact.” 
D. V. W. BECKWITH. 


FORFEITURE OF INNOCENT LIEN HoLpDEr’s RiGHTs IN CHATTELS—In Robin- 
son Cadillac Motor Car Co. v. Ratekin, 177 N. W. 337, (Neb.) plaintiff 
sold an automobile to Wilson in Missouri, retaining a chattel mortgage, 
which was duly recorded, for part of the purchase price. Later the 
Nebraska legislature passed a statute (sec. 42, C. 109, laws of 1919) which 
provided for the forfeiture and sale of automobiles and other vehicles en- 
gaged in the unlawful transportation of liquor “the purchaser of such 
vehicle shall take the title thereto free and clear of all rights, title and 
interests of all persons claiming to be owners thereof and all persons 
claiming to have liens thereon” the proceeds to be applied to the school 
fund. The vendee, who was insolvent at the time, without the knowledge 
or consent of the plaintiffs, so used the automobile in question, which was 
duly confiscated, and in this action brought to recover the same, the court 
held the statute to be a valid exercise of police power and not a taking 
of the plaintiff’s property without due process of law. The court quoted 
from Mugler v. Kansas, 123 U.;S, 623 at 672 as to the prospective opera- 
tion of the statute that “it does not put the brand of a common nuisance 
upon any place, unless after its passage, that place is kept and maintained 
for the purposes declared by the legislature to be injurious to the com- 
munity.” But it will be noted that in the principal case the plaintiff 
was without power to prevent the automobile being used in this manner 
after the passage of this statute. United States v. One Saxon Automobile, 
257 Fed. 261, also cited, is in accord with the principal case in facts -and 
holding but the Federal statute under which the forfeiture was made, 
was passed prior to the loaning of the automobile and might have been 
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distinguished on the ground that the parties contracted in full contempla- 
tion of the added risk to the lien holder: State v. Smith, 58 Minn. 35; 
White Automobile Company v. Collins, 136 Ark. 81, 206 S. W. 748. Many 
cases sustaining forfeitures cite United States v. Brig Malek Adhel, 2 
How. 212, but that case is not in point on this question as the ship was 
forfeited for an act of piratical aggression of the master and crew, the 
owner’s employees. Smith v. State of Maryland, 18 How. 71. Some 
cases sustain these forfeitures on the ground that they are similar to an 
action in rem, but this is illogical. “Goods, as goods, cannot offend, for- 
feit, evade, pay duties, or the like.” Mr. Justice Bradley in, Boyd v. U. 
8., 116 U. S. 616. The court in United States v. Two Barrels of Whiskey, 
96 Fed. 479, referred to previous cases purporting to allow such forfeitures 
U. 8. v. Two Bay Mules, 36 Fed. 84, U. 8S. v. One Black Horse, 129 Fed. 
167, as being cases where negligence on the part of the so called innocent 
parties might have been inferred, saying such forfeiture would not be 
allowed otherwise. U. S. v. One Bay Horse, 128 Fed. 208; U. 8. v. Two 
Gallons of Whiskey, 213 Fed. 988; State v. Hughes, 82 So. 104 (Ala.); 
State ex rel. Tate v. One Lexington Automobile, 84 So. 297 (Ala.) ; Shrouder 
v. Sweat, 148 Ga. 378. In protecting the interests of the innocent 
mortgagee in Seigneous v. Limehouse, 107 S. C. 545, 93 S. E. 193, the 
court said, “the mortgage was breached by the unlawful act of the 
owner and such title thereby vested in the plaintiff-appellant as could not 
be confiscated . . . unless the mortgagee was negligent, or con- 
nived in the act.” In many cases involving such forfeitures, the nature 
of the article, such as liquor Commonwealth v. Certain Intoxicating 
Liquors, 107 Mass. 396, liquor bottles, Farley v. Liquors Seized in a Car, 
141 N. Y. Supp. 696, cigar machines, U. 8S. v. Two Hundred and Twenty 
Patented Machines, 99 Fed. 559, was held to be enough to put the owner 
on inquiry. In cases involving the forfeiture of sporting goods used in 
violation of the game laws, the distinction between goods capable of 
some innocent use and those which are susceptible to no lawful use has 
been made and forfeiture allowed in the latter class of cases McConnell 
v. Philip, 99 N. W. 505 (Neb.). But forfeiture of property declared to 
be a nuisance is not a taking of property without due process of law as 
there can be no property right, within the meaning of this clause, in 
what is declared to be a public nuisance. Note 3 L. R. A. (N. S.) 997 at 998. 
Most cases where forfeiture of innocent lien holders or owners rights are 
sustained are cases where the article forfeited is not susceptible to in- 
nocent use, where it is sustained because the owner or lien holder should 
have exercised extra vigilance because of the nature of the business or 
property, or where public policy has made this summary method of stamp- 
ing out a nuisance necessary and the parties might be said to have con- 
tracted with this in view. State liquor laws, and the cases arising under 
them, seem to have reached the logical limit, and the principal case seems 
to have passed it, in the deprivation of the property of the innocent lien 
holder or the bailor for an innocent purpose, unless confiscation is an ex- 
ception to the rule of due process of law or to the rule that private prop- 
erty can not be taken without compensation. L. R. A. 1916, EB. 344. 

KENNETH P. GRUBB. 
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NUISANCE—NECESSARY ATTRIBUTES OF COMMON LAW NUISANCE—UNDER- 
TAKING ESTABLISHMENT AS A NUISANCE—The courts have been frequently 
asked to extend the scope of the common law conception of a nuisance. 
Heretofore it has been generally accepted that in an action for nuisance 
the injury must be such as sensibly to alter the physical structure of 
the property or to effect the physical comforts and enjoyment of its 
occupants. A situation which apparently falls outside of the limits here- 
tofore prescribed is that presented in the recent case of Beisel et al v. 
Crosby, (Neb.) 178 N. W. 272 (June 7, 1920). In this case, which was 
an appeal from a judgment of the circuit court for the plaintiffs, the 
suit was brought for an injunction to prevent the defendant from con- 
ducting an undertaker’s establishment at No. 2020 Wirt Street, Omaha, 
situated in what is known as “Kountz Place,” an exclusive residential 
district. Eighty property-holders are plaintiffs. They plead that the 
defendant “is encroaching upon the repose, the comfort and freedom of 
their homes, is depreciating the value of their property, is constantly re- 
minding them of death, of preparation for the tomb, of the sorrow of 
mourners, of the requiem, and of the funeral cortége, and is thus de 
pressing them mentally and weakening their power to resist disease.” 
Judge Rose delivered the opinion of the court which held that the plain- 
tiffs were entitled to the injunction asked for because “the defendant 
had failed to show proper respect for the property rights and the per- 
sonal feelings of the plaintiffs when he opened his undertaking estab- 
lishment in their midst. He was in the wrong when he encroached on 
the repose, the comfort, and the freedom of their homes, depreciated 
the value of their property, depressed their spirits and weakened their 
power to resist disease.” The court cites no authority for its position. 
A search of the books reveals three cases which appear to be directly 
in point: Westcott v. Middleton, 48 N. J. Eq. 478; 11 Atl. 490; Dens- 
more v. Evergreen Camp, 61 Wash. 230, 31 L. R. A. (N. 8S.) 608, Ann. 
Cas. 1912 B, 1206, 112 Pac. 255, and Saier v. Joy, 198 Mich. 295, L. R. A. 
1918 A, 825 (1917), 164 N. W. 507. In all of these cases an injunction 
was sought to restrain the establishment of an undertaking business in 
a residence district. 

In the Westcott case it was directly held that an undertaking estab- 
lishment is not a nuisance per se. Said the court, “There are certain 
obscene or offensive sights, certain poisonous or destructive gases or 
odors, certain disturbing sounds or noises, which affect most persons 
alike. Can the business of an undertaker be classed with any of these? 
Is the business of an undertaker of this class? Before the court can 
condemn a trade or calling, it must appear that it cannot be carried on 
without working injury or hurt to another; and, as I have said, that 
injury or hurt must be such as to effect all reasonable persons alike 
similarly situated.” 

But this decision was not followed in the two later cases. In both of 
them great pains were taken to distinguish and explain the New Jersey 
decision. In the case of Densmore v. Evergreen Camp the court agreed 
that an undertaking establishment is not a nuisance per se, but it in- 
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sisted that “the maintenance of such an establishment in a residence 
portion of a city in close proximity to the houses occupied by some of 
the plaintiffs constitutes a nuisance where it was shown that noxious 
odors, gases, etc., were likely to permeate the houses of the plaintiffs 
therefrom” and that “there was danger of infection and contagion from 
the proximity of the morgue, and the possibility of flies passing from 
one place to another.” The court also emphasizes “the depressing effect 
upon the mind of the average person” of “the immediate presence of 
those mute reminders of mortality, the hearse, the chapel, the taking in 
and carrying out of bodies, the knowledge that within a few feet of the 
windows of ones dwelling house where the family sleep and eat and 
spend their leisure hours, autopsies are going on.” The authority of 
this case as a precedent for the holding of the Nebraska court in Beisel 
v. Crosby must be minimized because of the aid it received from the 
evidence showing an actual physical discomfort on the part of the plain- 
tiff. 

And so also in the case of Saier v. Joy, in which an injunction was al- 
lowed under similar circumstances, the court, while resting its case 
upon the contention that “a business which will cause depression to 
the normal person, lowering his vitality, rendering him more susceptible 
to disease, and depriving his home of the comfort, repose, enjoyment to 
which he is entitled” is a nuisance “as to these plaintiffs by reason of 
its location in a strictly residential district,” nevertheless, took pains to 
dwell upon the objective as well as upon the subjective objections to the 
plaintiff’s business. “We are not so well satisfied that noxious odors 
will not escape defendants’ premises. Formaldehyde is extensively used 
by them in embalming, deodorizing, and sanitation. ‘The more thorough 
and complete the sanitation, the more formaldehyde is used. It gives off 
a pungent odor, and it is quite doubtful to our minds that this odor 
would fail to reach adjacent houses.” 

The injunction in Beisel v. Crosby is granted solely because of the 
mental distress which would be occasioned by the defendant’s business. 
It would appear that in this respect this case is entirely unique. Ex- 
cept that such mental distress “may weaken complainants power to 
resist disease” there is no mention of any physicai injury or incon- 
venience resulting from the business. In other situations courts have 
generally refused to give relief unless there was some injury in the 
physical sense. Thus: In the absence of proof that there is danger to 
health an injunction to restrain the use of land for a cemetery will not 
lie, Elliott v. Ferguson, 37 Tex. Civ. App. 40, 83 S. W. 56. A prison 
properly conducted is not a nuisance per se, City of Bowling Green v. 
Rogers, 142 Ky. 558, 734 S. W. 921, Pritchett v. Board of Commissioners 
of Knox County, 42 Ind. App. 3, 85 N. E. 32, Baptist Church of Madison- 
ville v. Webb, 178 S. W. 689. The Maxim “sic utere tuo, ut alienum non 
laedas” does not mean that one must not annoy, but that one must not 
injure, Peck v. Newburgh Light, Power and Heat Co., 182 App. Div. 82, 
116 N. Y. 8. 433, or where there is no actual injury there must at least 
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be a reasonable fear of physical harm as in Stottler v. Rochell, 83 Kan. 
86, 29 L. R. A. (N. S.) 119, 109 Pac. 768. 

It will be interesting to note what weight the holding of the Nebraska 
court will be given in future decisions. Has the scope of the common 
law conception of a nuisance been extended? If so, where will the new 
limits be drawn? The court in the Westcott case observed that “if the 
court can compel this defendant to cease his trade next door to Mr. 
Westcott because the sight of these instruments used in burying the dead 
have an unhealthy influence on his mind, then the vendor of crepe, 
and the artist who cuts tombstones and monuments, will inevitably be 
liable to the same condemnation.” It appears that the Nebraska court 
still considers the question an open one when it says in closing: “There 
is no fixed or arbitrary rule, however, governing cases of this kind. 
Each case must be governed by the facts and circumstances developed 
therein.” Harry S. Fox. 


INSURANCE—ACCIDENTAL INJURY—DEATH IN BaTTLE—An accident policy, 
insuring against bodily injuries resulting “from causes affected solely 
through external, violent and purely accidental means,” was held by the 
Supreme Court of Arkansas, in the case of Martin v. People’s Mutual Life 
Ins. Co., 223 S. W. 389 (1920), not to include an injury to the insured 
from the explosion of a shell fired by the enemy in battle while insured 
was serving under draft in the Army of the United States during the 
late war with Germany and her allies. 

Two prior Arkansas cases, Standard Life & Acc. Ins. Co. v. Langston, 
60 Ark. 381, and Maloney v. Maryland Cas. Co., 113 Ark. 174, are cited 
by the court in its opinion as authority for the rule that, to be classified 
as “accidental” within the meaning of such a policy, the injury must 
have been occasioned without the agency of the insured and by some 
unforeseen, unexpected and unusual occurrence. Applying that rule to 
the facts of the present case, the court said: “The two armies volun- 
tarily engaged in battle, and there was a mutual design to kill and 
injure as many of the enemy as possible. Under these circumstances, 
it would not be said that a soldier injured by a bullet or piece of 
shrapnel from the enemy’s gun sustained an accidental injury.” 

So much for the infantry-man or machine-gunner who is injured while 
actively engaged in battle, if this case be correctly decided; but what of 
the soldier in a non-combatant branch of the army, such as the Medical 
Corps; or a civilian present on the scene of hostilities, but taking no 
part whatever in the struggle? Neither of these possibilities seems to 
have been called to the attention of the Arkansas court in its considera- 
tion of the Martin Case. 

The first variation suggested is very nicely presented by the case of 
Interstate Business Men’s Acc. Ass’n v. Lester, 257 Fed. 225 (1919), the 
facts of which are as follows: At the time of his death the insured 
held the rank of Major in the Medical Corps of the Colorado National 
Guard. During the fall and winter of 1913-14, widespread strikes oc- 
curred in certain parts of Colorado, which for several months assumed 
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the form of belligerent opposition to the authorities of the state, and 
made it necessary for the Governor to call the National Guard into serv- 
ice to protect life and property in the strike districts. Deceased served 
throughout the winter in his capacity as a Medical Officer of the National 
Guard, caring for both civilian and soldier sick and wounded. On the 
morning of his death, after attending professionally to a number of 
patients in the city of Walsenburg, he went to a point a few hundred 
yards from the city with a small detachment consisting of about thirty 
men, who were sent out to reconnoitre and resist, if necessary, the activi- 
ties of strikers in the foothills near the city. The officer in charge of 
this force was wounded, and deceased had completed dressing his wound 
only a short time before he himself was killed. At the time of his death, 
deceased was down on his hands and knees in a railroad cut observing 
some men through a pair of field glasses, trying to decide whether they 
were strikers or soldiers. While thus occupied, he was shot by a striker, 
dying almost instantly. 

The policy upon which suit was brought insured deceased “while en- 
gaged in the occupation of a physician and surgeon—in case of death 
effected—by external, violent and accidental means.” Defendant con- 
tended that to be “accidental” within the meaning of this policy, the 
result must have been “unforseen and unexpected” as to the insured, 
whereas in fact deceased knowingly and consciously exposed himself 
to the very hazard which caused his death, and must have contemplated 
such a result as a natural and probable consequence of the service in 
which he was engaging. 

In refutting this contention the court said: “We do not regard this 
view as sound, either in law or upon principle. Persons protected by 
cecident insurance may incur consciously hazards which may result in 
their injury or death without forfeiting the insurance, unless they do 
something which directly and immediately contributes to produce the 
act from which their death or injury results.” 

Although not as nearly analogous to the Martin Case on its facts as 
is the Lester Case, the case of Woods v. Standard Acc. Ins. Co., 166 Wis. 
504 (1918), may be used to illustrate the possibilities of the second 
variation mentioned. In this case the death of the insured, a civilian, 
was occasioned by drowning after the British Steamer, upon which he 
was a passenger, had been sunk by a torpedo fired from a German sub- 
marine. The policy involved insured the deceased against “bodily in- 
juries received—and effected solely by external, violent and accidental 
means,” an exception being made to injuries sustained “from firearms 
of any kind or from explosives,” and to injuries inflicted upon the in- 
sured “by another person.” 

In its opinion upholding a judgment for the plaintiff, the Wisconsin 
Supreme Court said: ‘Whether the deceased escaped from the ship 
and was subsequently drowned or was pulled under with the vessel does 
net appear, but it is quite clear from the evidence that he was not killed 
er injured by the explosion of the torpedo, therefore the explosion was 
not the direct cause of his death.” 
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Having thus eliminated the exception to the hazards of death or in- 
jury through the agency of firearms or explosives from the case, the 
Wisconsin Court was clearly right in allowing a recovery. Death by 
drowning is universally recognized as coming within the meaning of the 
word “accidental” as it is used in insurance contracts. (RICHARDS ON 
INSURANCE, 8rd ed., page 541). Suppose, however, that there had been 
no limiting clause in this policy, and that the insured had met his 
death as a direct result of the explosion of the torpedo, instead of by 
drowning; would the result have been the same? Probably it would. 
Since the insurance company drafts all its policies and has an oppor- 
tunity to insert clauses specifically excepting itself from liability for 
risks which it does not wish to assume, it may reasonably be held that 
there is a waiver by it of all hazards not specifically excepted. (Sea 
the discussion in Wisconsin Law Review Vol. I, Number 1, p. 63 (Octo- 
ber, 1920). Going further, would the Wisconsin Court upon the facts of 
the Lester Case follow the decision of the Federal District Court and 
allow recovery? What would our court do upon the facts of the Martin 
Case? Are these cases contrary, or are they distinguishable? 

KENNETH S. WHITE. 


CRIMINAL LAw—SvuricipE—AcCESSORY—MuURDER BY MEANS OF PoOISON— 
CausATION—The husband, at the instigation and request of his wife 
who was incurably ill and who desired to end her life, procured and 
placed poison on a chair beside her bed, within her reach. The wife, 
conscious of her acts, took the poison and died. There was no evidence 
that the husband was present or that he solicited the act. It was in- 
sisted that suicide being no crime in Michigan, the wife as principal 
committed no offense and therefore the husband as accessory was guilty 
of no crime. Held, that the husband was guilty of first degree murder, 
under the statute, “by means of poison.” People v. Roberts, Mich. 178 
N. W. 690. 

The English rule is that suicide is a felony and one who counsels or 
assists another to commit self-murder, and is present, is guilty of 
murder as principal in the second degree, Rer v. Dyson, R. & R. 523; 
and if absent, is an accessory before the fact and cannot be tried because 
the principal is out of the realm of the law, Rex v. Russell, 1 Moody 356. 
In the states where the common law rule as to suicide prevails and the 
distinction between accessories and principals is abolished the accessory 
may be convicted whether absent or present, Commonwealth v. Hicks, 
118 Ky. 637. But the principal case, which is under a jurisdiction where 
common law crimes are abolished, In re Lambrecht, 137 Mich. 450, 
expressly states that the defendant is not charged as accessory, but is 
charged with murder under the statute: “All murder which shall be 
perpetrated by means of poison—shall be deemed murder in the first de 
gree.” C. L. 1915 Sec. 15192. But before this statute applies, it must be 
established that a murder has been committed. Cases in other states, 
where suicide is no crime, maintain that the defendant’s act must be the 
procuring cause to the death of deceased, Commonwealth v. Bowen, 105 
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Mass. 162. The accessorial act must be an inducement to the deceased 

to kil) herself. Burnett v. People, 204 Ill. 208. Also the case of Black- 

burn v. State, 23 Oh. St. 146, which is relied on and approvingly quoted 

by the principal case, considers it material whether the deceased had a 

predisposition to end her life or if it was caused by defendant’s induce- 

ment, because the judgment of the lower court was reversed on account 
of its refusal to admit testimony offered to prove the predisposition of 
deceased to suicide. 

There is no evidence in the principal case that the suicide was owing 
to the procurement of the defendant. Evidently she had a fixed deter- 
mination to take her life. It is difficult to see how her act of taking 
the poison can be imputed to the defendant as she acted purely from 
her own volition. The defendant’s act was not unlawful in itself. The 
case then presents this question: Is the casual connection between the 
defendant’s act of procuring the instrumentality of death and the death 
broken by the conscious, voluntary and independent act of deceased in 
applying the instrumentality to his own destruction? The decision in 
the principal case holds that it is not. There are two Texas cases 
contra, Grace v. State, 44 Tex. Cr. R. 193 (furnishing pistol) and 
Sanders v. State, 54 Tex. Cr. R. 101 (procuring poison). In the former 
the court said: “So far as our law is concerned the suicide is innocent; 
therefore the party who furnishes the means to the suicide must be in- 
nocent of violating the law.” In the latter case it was held death was 
not caused by defendant’s act. So also in Regina v. Fretwell, 1 Leigh & 
C. 161, the prisoner’s act of procuring poison was held too remote. In 
civil cases it may be that the independent act of a third party does 
not break the casual connection if the primary wrong-doer had reason 
to believe there would be that intervention. But this rule should not 
be applied to criminal cases. Ordinarily the introduction of an inde- 
pendent link in the chain of causation interrupts the liability of the 
primary wrongdoer, Hinton’s Case, 2 Lewin C. C. 214, Belk v. People. 
125 Ill. 584. The deceased in the principal case was a free moral person 
and committed the act which was the immediate cause of death and 
what she did was of her own volition. Defendant’s act merely created 
a condition upon which the cause operated. The deceased having kille( 
herself and there was no threat, force, fraud or inducement on de- 
fendant’s part, it is difficult to see how his act could be the cause of 
the killing. As was said in State v. Scates, 50 No. Car. 420: “It is an 
absurdity to assume that the deceased had been killed twice.” 

To assist deliberately another to commit suicide is made first degre: 
manslaughter in some states by statute. Wis. St. Sec. 4348. People v. 
Kent, 83 N. Y. Supp. 948; State v. Ludwig, 70 Mo. 412. But even after 
procuring the instrumentality, repentance will avoid liability, State v. 
Webb, 216 Mo. 378. There is, however, no such a statute in Michigan. 
C. F. MrkKEtson, 
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ARE BONUSES BY A STATE TO ITS RESIDENTS IN [FEDERAL MILITARY SERv- 
1cE CoNSTITUTIONAL?—In State v. Johnson, 170 Wis. 218; 1756 N. W. 589, 
Ch. 452, sec. 1, Laws of Wisconsin, 1919, authorizing a tax to pay 
bonuses to those who served in the late War and were residents of Wis- 
consin at the time of their entry into Federal military service a cash 
bonus was held constitutional, the chief objection to its constitutionality 
being that the tax was not for a public purpose. 

This case has been reviewed in a number of recent legal periodicals. 
One of them points out that what may be a public purpose for a federal 
appropriation may not be for a state; but that since the statute may 
encourage patriotism, and since the general welfare of the state and 
country may be greatly secured and advanced by the law, and in view 
of the presumption in favor of the constitutionality of an act, the Wis- 
consin decision is warranted. (18 Michigan Law Review, 535.) 

Another commentator appears to overlook the real question involved 
in “public purpose” in this instance. He recognizes the validity of 
federal pensions and then proceeds to suggest that the only ground on 
which the Wisconsin statute can be sustained is that it encourages 
patriotism by encouraging others to follow the example of those who 
served, and adds, “. . . it is a far cry to argue that the state’s 
generosity will result in more volunteers for the next war—such a 
public benefit is altogether too remote.” (33 Harvard Law Review, 
846.) 

The appropriation by the Federal Government of moneys for pen- 
sions or bounties to those who engage in its military service is consti- 
tutional, United States v. Fairchild, 1 Abb. (U. S.) 74; Fed. Cas. 15067. 
“Power to grant pensions is not controverted, nor can it well be 
the exercise of the power is coeval with the organization of the govern- 
ment under the present Constitution, and has been continued without 
interruption or question to the present time,” United States v. Hall, 98 
U. S. 343, 346. But what may be a public purpose for the Federal Gov- 
ernment may not be a public purpose for a state (CooLEy, TAXATION, 
2nd Ed., p. 108). “The purpose must in every instance pertain to the 
sovereignty from which the tax originates” (Ibid., p. 108.) 

Has a state, as such, sufficient interest in the success or failure of the 
Federal military engaged in war to warrant holding that a tax for pay- 
ment of bonuses to its residents who are a part of such Federal mili- 
tary is one for a public purpose? 

Justice Kerwin in the opinion of the court in State v. Johnson, supra, 
gives an affirmative answer with the argument that the United States 
is made up of forty-eight states, each one of which is a part of the 
Federal Union, and being a part of such Union, each state, as such, has 
an immediate interest in maintaining and supporting that Union. (Com- 
pare, In Re Opinion of the Justices, 190 Mass. 611; 77 N. E. 820.) 

A second affirmative answer might be that while the several states 
are not, strictly speaking, independent sovereignties (Cootzy, Constt- 
TUTIONAL LIMITATIONS, p. 7) yet each one, as a separate and individual 
government exercising sovereign powers within its sphere cannot but 
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have, as such, a vital interest in maintaining such sovereignty as it has. 
While the Federal Constitution took from the states the power of en- 
gaging in war except when actually invaded or in imminent danger of 
invasion (Fed. Const. Art. I, sec. 10) and transferred to the Federal 
Government the right to engage in war and keep armies (Jbid., Art. I, 
sec. 8) and the duty of protecting (Jbid., Art. IV, sec. 8), yet every 
sovereignty, though limited, has a direct and vital interest in maintain- 
ing itself. A foreign war which resulted in the defeat of the United 
States and the cession of territory as one of the terms of peace would 
probably mean a direct territorial and sovereign loss to one or more 
of the states. It may very well be that a tax to pay bonuses to persons 
engaged in defending the sovereignty of the state, as well as of the 
Union, would be a direct benefit to the “sovereignty from which the tax 
originates.” 

Whether the state promised the bonus prior to enlistment or draft is 
not vital, since if it has been benefited and owes it in equity and jus- 
tice, the moral obligation is sufficient (Wheeler v. State, 190 N. Y, 406; 
83 N. E., 54. Compare United States v. Realty Co., 163 U. 8S. 427; 
JUDSON ON TAXATION par. 482-483; and see 17 Rose’s Notes on U. S. Re- 
ports, 705-707.) And every presumption is in favor of the legislative 
declaration of purpose (State v. Cornell, 53 Neb. 556; 74 N. W. 54). 

Puiuie F. LA Fourerte. 


RicHts oF RrearRiAn Owners—In an action to quiet title, the plaintiff 
had purchased lands described by metes and bounds and at the time of 
the purchase was not a riparian owner. The Missouri river worked 
westward and encroached upon the eastern boundary of plaintiff’s land. 
The river gradually receded and piled up accretions extending beyond 
plaintiff’s original eastern boundary line. The plaintiff claimed title to 
this accretion. Held: If lands become riparian by the washing away of 
adjcining lands, the owner is entitled to the right of a riparian owner to 
accretions, though they extend beyond the original boundary line of his 
land. Yearsley v. Gipple, 175 N. W. (Neb.) 641. 

Where the river forms the boundary of the land, it is generally con- 
ceded that the owner is entitled to accretions. The reason given by 
many American courts is that since the owner of a field bounded by a 
river is in constant danger of loss through flood and through encroach- 
ments of the river upon his land, he should be entitled to the accretions 
as a benefit or compensation. Smith v. St. Louis Public Schools, 30 
Mo. 290. In this connection it is interesting to note how the rule de- 
veloped in England. In Gifford v. Yarborough, 5 Bing. 163, it was held, 
“that land formed by the alluvion of the sea and imperceptible in prog- 
ress, belongs to the owner of the adjoining land and not to the crown. 
The court based this decision largely upon the custom of the realm. 
In Re Hull and Selby Railway, 5 M and W 327, where the sea had en- 
croached upon the land, it was held that the land thereby covered belonged 
to the crown. The previous case was cited and it was held, “that the 
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mutual adjustment and security of property,” demanded the rule. Since 
the owner is entitled to accretions he must lose that which is submerged. 

Where, as in the principal case, lands have a definite and fixed boun- 
dary, are not riparian and later become such by the river changing its 
bed, whether the new riparian owner is entitled to accretions extending 
beyond his original fixed boundary line is a question upon which there 
is a conflict of opinion. The Nebraska court cites the above two Eng- 
lish cases and Attorney General v. McCarthy, 2 I. R. (1911) 260, as 
authorities that the English and Irish courts have long since adopted 
their view. In these cases, the lands were not described by metes and 
tounds, except in so far as the sea formed a natural boundary, and were 
always riparian. It is submitted that in so far as these cases are 
authority for the rule as laid down in the principal case, the question is 
still open in England. They would seem to be authorities for the con- 
ceded principle, that riparian owners, own the accretions. This con- 
tention is supported by the Canadian decision, Volcanic Oil and Gas Co. 
v. Chaplin, 27 Ontario Law Reports 34 (1913). The American and Eng- 
lish authorities were reviewed and as no English authority in point was 
found, the view contra to the principal case was adopted. 29 Law Quar- 
terly Review 3, comments upon the Canadian case as being one of first 
impression in both Canada and England and the rule as adopted is 
commended. for criticism of the case, see 26 Harvard Law Review 185. 

The leading case in support of the doctrine of the principal case is 
Wellies v. Bailey, 55 Conn. 292; 10 Atl. 565; 3 Am. St. Rep. 48. The 
Connecticut river had changed its bed to such an extent that the lands 
which were originally the defendant’s appeared upon the other side of 
the stream but within the original boundaries. As reported in 55 Conn. 
292, a very thorough and masterly brief for the defendant is printed in 
full and the injustice of the rule as finally decided is well presented,— 
particularly as applied to the facts of that case. The brief also pre- 
sents a very formidable array of authorities. Notwithstanding, the 
court adopted the contrary view, disposed of the defendant’s arguments 
in a very few words and cited no authorities in support of the view 
adopted. 

Probably the leading case contra is Ocean City Ass’n. v. Schriver, 46 
Atl. (N. J.) 690. As the court points out in this case, the above Con- 
necticut case is complicated by the fact that the lands appeared upon 
the other side of the river and is a poor authority for a case which is 
not complicated by these facts. That part of the decision which other 
jurisdictions have followed in subsequent cases is pure dictum. The 
New Jersey case is disposed of in the principal case upon the ground 
that there was a misconception as to the rule laid down in De Juris 
Maris in regard to sudden changes by avulsion or submergence and the 
applying of this rule to a slow and gradual process. It is true that 
this mistake was made but De Juris Maris was a small part of the 
authority relied upon and it would seem a rather summary manner of 
disposing of the case. 

The rule of the principal case is supported by: Welles v. Bailey, 55 
Conn. 292; Widdecombe v. Childs, 178 Mo. 195, 73 S. W. 444, 161 L. R. A. 


. 
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209, 96 Am. St. Rep. 507; Peuker v. Canter, 62 Kan. 363, 63 Pac. 617, 
where the plaintiff’s land had become riparian and defendant’s, while 
partly submerged, was yet riparian. Held: Plaintiff is entitled to an 
equitable distribution. Authorities contra are Ocean City Ass'n Vv. 
Schriver, 46 Atl. (N. J.) 690; Volcanic Oil and Gas Co. v. Chaplin, 27 
Ont. L. Rep. 34 (1913); Allard v. Curran, 168 N. W. (S. Dak.) 761 
(1918); Cook v. McClure, 58 N. Y. 437; Gilbert v. Eldridge, 47 Minn. 
210; 49 N. W. 679. The last two cases are distinguishable (26 Harvard 
Law Review 185) from the others, in that, at the time of the conveyance, 
the grantor did not intend to convey any riparian rights. See 17 Mich. 
Law Rev. 95 for authorities. The question appears to be open in Wis- 
consin. NeweELi S. BoarpMAN. 

















